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DURVASULA VENKATA REDDITATAPPA is the 3 rd son of Suryanarayana 
Somayajulu garu, whose father was Jagannadha Chenulu. 

Jagannada Chenulu went to Benares and brought Ganga, when the Rajah 
of Vizianagaram asked for the Ganga. He gladly gave and again went to 
Benares and brought the Ganga Jal for the DURVASULA family. The 
Rajah of Vizianagaram gave Gouripatnam lands as Inam, for the trouble 
taken by Jagannadha Chenulu garu. Suryanarayana Somayajulu is the 3 rd 
son of Jagannadha Chenulu, and he had five sons, eldest son (1) Jagannadha 
Marthandam, (2) Yegganna garu, (3) Suryanarayana Somayajulu, (4) 

Narayana Sastrulu and (5) Seetharamayya. 

Venkata Reddi Thatappa had only one son and his wife was named 
Kundamma garu. His son's name was Lakhminarasimham, who married 
Annapoornamma. Lakshminarasimham had two sons, (1) Venkata Reddi 
And (2) Suryanarayana Somayajulu. Venkata Reddi's branch is 
DURVASULSA VENKATA REDDY, GANGADHARAM, and a daughter, 
BANGARAMMA BULUSU. Venkata Reddi's branch has become almost 
extinct. He did not marry and his brother Gangadharam, who happens to be 
uncle of Eswara Venkatesam, had two sons. They are also in poor and bad 
circumstances. Lakshminarasimham was a good eater and his father Venkata 
Reddi garu used to serve him lots of Panasakaya kura, Anapakaya kura etc .He 
did not become a learned man, nor was he good in music, shastras or any Arts 
and crafts. His wife, Annapoornamma, was a great lady and a great cook. She 



n 

* 

* 

a 

fs 

a 

a 

f) 

* 

* 

a 

a 

* 

* 

* 

* 

a 

* 

n 

o 

f> 

f% 

n 


used to serve nice dishes. She was a Vadapalli vari lady, married to 
DURVASULAS. 

Sitha Bulusu Annapoornamma bears this lady's name. She was dark, very clever 
and a good administrator. She used to buy brooms, soap nuts etc., in the season 
in bulk and used to sell when there was scarcity. When her brother approached 
for broomsticks, as he heard that, she had got them in store, she said that there 
are none. When he sent someone with money, she sold them at double the price 
she bought. Our father knew his grandfather and grandmother, when he was a 
child at that time. The Raja of Vizianagaram wanted Panasakaya kura made with 
only one chilly. She cooked as usual with avaa, pulusu, dry chillies etc., and 
removed all the chillies and kept only one chilly at the top. The Raja ate all the 
curries made by her and used to quote her power of a good cook, before others. 
Our grandfather, Suryanarayana Somayajulu, was born in 1843 and he died 
in 1896 and after six months, Anandagajapathi died, as he could not bear the 
shock of losing his friend, philosopher and guide. He lived for 53 years and 
became a maestro on Veena.He composed several varnams and javalies. "Itu 
choodara" varnam in Mukhari raga, "Enduko Thondara" javali in Ananda Bhairavi 
and many others. There was once a jugalbandhi between Suryanarayana 
Somayajulu and a Northlndian Vidhwan, Veena vs Sitar. The North Indian 
musician, who was a muslim artiste, thought he could beat the South Indian 
Brahmin who plays Veena. The Jugalbandhi was before Maharajah Ananda 
Gajapathi, who was himself, a great musician, artist, kavi, master of French, 
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Persian etc., He was also a Sanskrit Scholar. Grandfather played in 1st kalam and 
Sitar artist played in 1st kalam without any difficulty. Then Thatappa played in 
the llnd kalam and North Indian somehow adjusted and was able to play in Ilnd 
kalam. But, when Thatappa played in Illrd kalam, the Sitar player could not 
match up with Veena, and acknowledged his defeat and said Thatappa is the 
greatest Veena Player. He also had a contest with Veena Seshanna garu of 
Mysore. Sri Guruppa from Bobbili was his guru and Veena Venkata Ramana Das 
was also his disciple. When we went to Brahmotsavam in 1962 to Tirupathi, we 
had the occasion to see the great Araikudi Ramanuja Iyengar, who said, "If you 
are the grandson of Pandit Suryanarayana Somayajulu, I am honoured to see 
Suryanarayana Somayajulu's grandson". His assosciation with Rajahs had its own 
evil effect and he neglected his own family and education of children. His wife, 
Suramma garu, came from Eswara family. She was the friend, philosopher and 
guide to her children. She lived upto the age of 75 years and died in feb 1930. 
She got educated all her four sons and used to collect rents. They had two 
houses, one at Chodavaram and another at Vizianagaram, besides lands and 
Inams given by Rajahs of Vizianagaram, who are our patron benefactors. But, 
Paternal grandmother, after the death of her husband in 1896, stood like a 
Rock of Gibraltar and worked for the welfare of the family, so that no injustice 
was done to any member. She had four sons and one daughter, who was given 
in marriage to Garimella Abbayi garu of Gavaravaram, near Chodavaram. She 
had a son, and died in her young age. She was older than our father. Her son 
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was Sundara Siva Rao and his son was Garimella Jogi Jagannadha Rao, who 
worked as a teacher after B.A.,L.T. degree and prospered on account of 
Durvasulas. When Rajah of Vizianagaram gave banjar lands to our father and 
chinnananna, both of them having regard to the poor circumstances of their 
nephew,, gave 22.0 acres of land given to them by Rajah of Vizianagaram in 
1912.They sold the lands later on and their families are well placed in 
Vishakapatnam district. This incident shows the magnanimity of Durvasula 
Srirama Sastry garu and his beloved brother Durvasula Lakshmana Murthy, to 
whom we, the descendants owe everything. My adopted father died of 
Leukaemia when he was only 32 years old and having worked as District Munisiff 
for two and half years at Amalapuram. His last wish was that, I should be 
adopted to him and perpetrate his memory like a son. True to the word given, 
my father gave me in adoption to my uncle and gave me an equal share in his 
property, without any second thought or consideration .My father never 
questioned my adopted mother on how she spent the money, and with great 
respect and consideration, she was treated with affection and sympathy. She 
died in September 1932. This was also greatly due to my mother, noblest of 
noble ladies, that came into Durvasula family. My father's fortune, good luck and 
happiness, started after my mother came into the family. She gave wealth, 
lands, houses, gold and silver, above all,children. She treated even servants 
with love and affection. Money had no consideration. She used to give gold 
sovereigns to poor people, who came and asked for help or for assistance to do 
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marriages. But for my mother, I do not know whether, my father would have 
achieved name and fame. She contributed to my father's greatness as a learned 
man, a great lawyer, a great musician, scholar of several languages and above 
all, a gentleman of novel qualities and pity. I may recall a small incident. 
Whenever my father's birthday, on Nagula Chavithi day came, I used to spend 
Rs 50/- as a birthday present and I used to get a reply, "Why did you send me 
this amount? It will be useful to your family". 

He was a great Free Mason, and he used to travel length and breadth of India, 
Ceylon and Pakistan. He inspected lodges under English Constitution and Scotch 
Constitution. He went to Karachi, Peshawar, Lahore, Delhi and Colombo. He also 
visited Grand Lodge of England, when Lord Cornwallis, was the Grand Master. As 
he was a great Sanskrit scholar and student of Hindu Scriptures, he was able to 
make a comparative study of Free Masonary Tenets along with religious tenets of 
Hindu religion and other religions such as Islam, Zoarasterism etc., The paper he 
read in London in 1932, was considered to be the greatest paper read by a Free 
Mason from Commonwealth countries. As an Advocate, he occupied the highest 
place in Vishakapatnam Bar, and Judges used to wait till he came to the Court to 
argue matters. He was versatile in civil, criminal and other special laws of his 
time. Even High Court Judges, who were his Districts and Sessions Judges, used 
to visit him, after they became Judges of High Court and called my father, Guru 
in Law. As a musician, he had also excelled in Carnatic Music, Hindustani Music 
and also Western Music .He took his sister to England, while traveling on P.O. 
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steamer, Viceroy of India. He always used to travel in 1 st class. He was playing 
English war songs on Sitar one day in his cabin. The Aide-de-Camp of the 
Viceroy came and invited my father to give a concert after dinner, on board the 
Steamer. My father knew the minds of Britishers and he played on Sitar, war 
songs of the 1 st World War and after 15 minutes, played the National Anthem, 
"God Save the King" and all the British passengers and others including the 
Viceroy, stood up and congratulated my father. He used to play Veena like a 
Maestro, and his "laya gnanam" was great and "sruthi" timing was perfect. 

(1) Du.rvasula Jagannadha Chainulu was one of our ancestors,, to whose 
credit, there are a number of good deeds. He was a scholar, artisan and well 
versed in Telugu prose and poetry. Once Vijiana Ram Gajapathi asked him, "If 
you are a great artisan, can you make slippers for me? I know you are a 
Brahmin, and you would not stitch leather etc" Sri Jagannadha Chainulu said that 
he will give the slippers within 24 hours. He secured plantain donnelu and 
stitched slippers and presented them to Rajah of Vizianagaram, who was pleased 
with him and stated, "A man of brains can do anything, and his thinking power is 
more important". In those days, there were no railways and people used to go to 
Benares, by walking and halting at a number of places. Kasi Majili stories are 
famous in Andhra Pradesh and they were written in Telugu. Jagannadha 
Chainulu brought'Ganga' by going to Benares by foot .Rajah of Vizianagaram 
wanted 'Ganga' to be given to him and he really gave the 'Ganga' and told the 
Rajah, that he will go and get it again. The Rajah was so pleased with his 
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courage and gave him lands in Gowripatnam and they were sold in 1948, on 
account of the impending legislation. 

(l)His grandson was Durvasula Venkata Reddi garu, who was the 3 rd son. There 
is no recorded statements or stories about how he got his name. There is only 
one explanation and people of importance were called Rajahs or Reddis and may 
be it is a title granted by Rajah of Vizianagaram, in whose court he was a 
Dhanvanthri, Physician of great skills. When he was going in agency tracts in 
Golukonda forests of Vishakapatnam district, a Yerukula man approached him 
and wanted his wife who was undergoing pangs of delivery to be treated by him. 
He got the pulse of the woman tied to a string and felt the pulse beat and gave 
medicine and she gave birth to a son, who was named Venkata Reddi Pantulu. 

His name was taken by all castes and communities. There was a person called, 
Chinthamanibhota Reddi Pantulu, who filed a suit against Rani of Wadwan, and 
the matter was taken to Privy Council in England. There was an Advocate, called 
Manga Venkata Reddi Pantulu who practiced in Srikakulam. There were many 
people who bore this name. 

There is an incident told by my father about Reddi Tathappa's Medicines and his 
knowledge of Ayurveda. Rajah of Vizianagaram ate 'Sala Misri', given by a 
Muslim Physician, and on account of heat generated by the medicine, he became 
mad and threatened everyone who came near him, to kill them with his sword. 
Nobody dared to approach him. Word was sent to Venkata Reddi garu to come 
to Chodavaram, with his medicine chest for treating the Maharajah who was mad 
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as the hatter. Venkata Reddi garu ordered hundreds of pomegranates for making 
juice and he mixed Chandrodayam, Vasantha Kusumakaram and the question 
came, as to who will give the medicine to the Maharajah. Everybody felt that 
they are not able to do the task and requested Venkata Reddi garu to give it 
himself. He agreed and with great courage and tact, and hiding behind the 
pillars, approached the Maharajah, who was hungry and thirsty. He gave the 
medicine to the Maharajah, who swallowed it and drank the juice and fell into a 
sleep. He slept for 24 hours and a bath was arranged for him with 200 pots of 
cold water and Kunkudukayalu. He stayed in Vizianagaram for more than a 
month, till the Maharajah became perfect in health. He was amply rewarded for 
his tact and services. 

There are stories about his powers as a pehelwan and in military art. He used to 
place a coconut on a heap of sand and pierce it with a spear. He used to cut 
hanging gems with a knife in the shape of a scythe. He trained pehelwans for 
wrestlings. His chief disciple was one Gunsetti Jagannaikulu. There was a 
drinking water tank in Chodavaram, called Tamara Cheruvu' and there were Ravi 
trees to give shade and shelter to people who came to the tank and fetch water. 
There was no other tank at that time. The Maharajah of Vizianagaram was the 
Zamindar of that place. Women and children young and old people were going to 
the tank. One fine morning, the Mahout of an elephant of the Maharajah of 
Vizianagaram began to cut the branches of the Ravi tree for feeding the 
elephant. Gunsetti Jagannayakulu, who came there at that time, requested the 
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Mahout to cut branches at some other place and leave the Ravi trees of the 
tank, for providing shade in hot days. The Mahout was an arrogant person and 
did not heed to the reasonable request of Jagannayakulu and began to talk in 
abusive language etc., Gunisetti being a disciple of Reddi Tathappa, got angry 
and wanted to reach a lesson to the Mahout and told him that he will bring down 
the elephant and the rider to earth and began to twist the elephant's trunk 
(Tondamu) which must have caused pain to the poor elephant, it fell on the 
ground and down came the rider. Jagannayakulu gave him some blows and told 
him to complain to his master, whosoever he may be. The rider, out of disgrace 
and shame went away to Vizianagaram, and gave a twist to the whole incident 
and told the Maharajah that, Jagannayakulu began to abuse the master etc., 
Rajahsaheb got wild and asked his officials to fetch the person, who brought 
down the elephant etc., When word came to Gunsetti Jagannayakulu, he was 
really afraid of the consequences and thought that, he would be punished. He 
ran to Reddi Tathappa and narrated the whole incident and wanted Reddi 
Tathappa to protect his disciple. He agreed and went to Vizianagaram. The Rajah 
knew at once, that Venkata Reddi garu also came with Jagannayakulu, and 
wanted first hand information about the incident. Reddi Tathappa, in his usual 
style, told him that the trees were planted by the Rajasaheb and his ancestors to 
protect the people from sun and heat etc., and its very trees the Mahout wanted 
to destroy, and Jagganayakulu requested him to go to other place, and cut 
branches of other trees for the elephant. It was the Mahout, who said, "I don't 



a 

<A 

A 

A 

A 

A 

a 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


care who planted the trees. I will cut whatever I like and I don't care even if it 
gives shade to women and children. It is my will and pleasure, to do what I like". 
At this, Jagannayakulu got wild and to protect the good things done by the 
Rajah, he wanted to teach a lesson to the Mahout, who thought that the man 
challenging him was a weak person etc., Jagannayakulu showed his prowess and 
skills in bringing down the elephant and rider down to the earth. The explanation 
was so convincing that the mahout was taken to task and punished and the 
Rajah rewarded Jagannayakulu with presents etc., He also requested 
Jagannayakulu and Reddi Tathappa to stay in Vizianagaram to teach the Rajah 
wrestling, sword fight and other skills. They were given special food, Badam, 
Pista, Milk foods and enjoyed their stay to their hearts content as guests of the 
Rajah and left for Chodavaram with cart loads. Courage and tact always pays 
and he was a master in both of them. 

It was he who had introduced in the Court of Vizianagaram, his 2 nd grandson, 
Durvasula Suryanarayana Somayajulu as Veena Pandit, when he was only ten 
years and stayed in Vizianagaram. He was fond of feeding his family members 
and used to finish his meals in record time i.e., even before his wet feet got dry, 
he used to finish food. He did not marry after the death of his wife, Kundamma 
garu and remained a widower. He was also a man of letters and well read. He is 
three degrees above our generation i.e., grandfather of Durvasula 
Suryanarayana Somayajulu garu, who is our grandfather. Durvasula 
Suryanarayana Somayajulu garu had to his credit, several compositions in 
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different Ragas. His favourite Ragas were Ananda Bhairavi, Mukhari and Sankara 
Bharanam. The other famous person was our paternal grandfather, 
Suryanarayana Somayajulu garu, who lived for a short time and died in 1896. He 
was a great Veena player of his time and played other instruments like Sitar, 
Rudra Veena, Kinnera and any stringed instrument.He used to spend most of his 
time, in the company of Maharajah Ananda Gajapathi. He used to go with the 
Maharajah to Madras, Mysore and Calcutta with his Veena. He had contested in 
Veena, with all his contemporaries at his time and in particular, Veena 
Sheshanna garu of Mysore Maharajah's Court. He was the disciple of Veena 
Gurappa garu of Bobbin and grandson of Gurappa garu became a disciple of 
Tathappa. Veena Venkata Ramanayya, whom, most of our family members 
knew, their descendants were the tenants of my sister, Sonti Suryakanthamma 
garu. My sister, in her magnanimity, donated a large sum to the Music College, 
Vizianagaram, for his photo to be unveiled and scholarship in his name. 

His first wife died and he married again, our paternal grandmother, Suramma 
garu, whose name, my eldest sister bears. All our prosperity is due to this lady, 
Suramma garu. Maharajah of Vizianagaram used to pay Rs 30/- per month and 
gave a house, free education to children. He was given Simha Tatalapu 
Muruganta and Pachhala Kanakam (Emerald studded Amulets) as gifts for his 
learning. He used to teach several disciples in music and dance. The last of the 
musicians to live in the Vizianagaram house was Sri Dwaram Venkataswami 
Naidu, a great Violin player, who brought credit and laurels too Andhra in Violin 
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music. There is a story of his courage. While he was returning from Phool Bagh 
on a horse carriage, he saw a leopard and just to frighten the animal he lighted 
six cigars and drove it away and reached home safe. Our grandfather's style of 
Veena playing was different from how it is played today. He used to make Veena 
vertical and play and this is difficult. Nowadays, the Veena is played horizontally. 
His advice to his sons was, do not play the Veena and become a musician like 
him and neglect the family. They must learn English and pursue English 
education and threatened them not to touch the Veena, during his absence. My 
father, Durvasula Srirama Sastri, inspite of listening to the advice of his father, 
still became a great Veena player and equaled to any known gentleman of his 
times. My paternal uncle, Durvasula Dakshina Murthy, who was an Advocate, 
was a Veena player, and more proficient in Veena, than Advocacy. He was an 
universal host for all musicians of Andhra, whenever they visited Vishakapatnam. 
My father became famous and prospered by listening to the advice of his father 
in letter and spirit. The big question I pose and ask, Did any sons of Dewan 
Bahadur Durvasula Srirama Sastri garu, followed his advice or his guidelines? I 
do not know. I followed to some extent and profited in every way. If I followed 
fully his advice and guidelines, I would have been a different man. Unfortunately, 
I was not with him, but lived in different places and did not have full advantage 
of his guidance in life. There are five rules, he told me to follow:- 

(1) Never be a trustee or treasurer of an Institution or Club 

(2) Never be a guardian of minor in the management of property of the minor. 
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(3) Never lend a relation or borrow from a relation. 

(4) Never give evidence in a Court of Law. 

(5) Finally, never be a surety or guarantor of another person. 

I must say in all humility these five principles are great edicts for me and I not 
only followed myself but also, I asked my children to follow them, wherever they 
may be. One will appreciate these five principles in life, when the acid test 
comes. 

The greatest, ablest and outstanding of my ancestors, was my father, with 

whom, I could not live all my life,but only few periods. He was the eldest son of 

Suryanarayana Somayajulu and was born only after Sri Rama pattabhishekam 

was performed by my grandparents. He was named after Sri Rama and because 

he is a scholar and learned in shastras, he became Durvasula Srirama Sastri garu. 

The greatness of his name and fame lies in the fact that there are seven Srirama 
Sastris, four in Durvasula family, one in Sonti family, one in Balajepalli family and 
one in Duwuru family. I am also proud to say that three Srirama Sastris of his 
sons' sons are in U.S.A. One Srirama Sastri from Sonti and one from Balajepalli 
families are in U.S.A. today, at the time of writing. The other two Srirama Sastris 
are in India and are well settled and well placed in life. It is therefore, not an 
ordinary name, his name also finds place in one of the streets in Vishakapatnam, 
and near the place where he died. His name appears in all Masonic records, Legal 
reports etc., 

He had his early education in Vizianagaram, in Maharajah high school and College 
always stood first in his subjects .He continued his studies in Vizianagaram till he 
became a graduate i.e., B.A. He came first in Northern Circars i.e., the present 
Districts of Coastal A.P. and was awarded General Macdowell Gold Medal. He did 
not take money from family chest like others, but borrowed and studied in Law 
College at Madras. He was staying in Victoria Hostel with a gentleman called, Mr. 
A. T. Rajan from Tanjore district, who became a District & Sessions judge in 
Burma, after qualifying in I.C.S. My father was a Law student and Mr. Rajan 
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was doing his M.A. in Arts and Literature. Both inmates of that room came first in 
B.L. and M.A. and after they left, there was a great rush for that room, which was 
considered a lucky room. As he passed his B.L. examination as nol from Madras 
University he was granted a scholarship to pursue his studies for Master of Laws 
and his subject was Hindu Law. While studying for M.L., he submitted a paper on 
"The Theory of Adoption of only Son" and earned the prize of Rs 1000/-, Sir 
J.C.Ghosh Research prize in Law of Calcutta University.He was an apprentice of Sir 
Venkatam Bhashyam Iyengar, who was the Advocate General of Madras 
Presidency and was enrolled as High Court Vakil in 1910. He was engaged by Sri. 
V. Bhashyam to work with him in the Vizianagaram Succession case, as he was a 
great scholar in Sanskrit . He was paid Rs 10,000/- as his fees and with that 
amount he discharged his loans taken for study of B.L. Similarly his brother, my 
adopted father, Lakshmana Murthy got a similar amount for the Vizianagaram 
Succession case. When both Rama and Lakshmana were young boys in the High 
School, Maharajah Ananda Gajapathi gave both brothers two books, "Lord 
Chesterfield's Advice to his Son" to follow in their future activities. I understand 
that the book given to my father is with my younger sister, Balajepalli Malati Devi 
And the book given to my adopted father is with me, safely preserved for my 
future generations to come. My father was also recepient of title of "Rao Saheb", 
"Rao Bahadur" and "Dewan Bahadur" by the British Government from time to 
time. 

When my father was a young boy of five years, his father took him to Ananda 
Gajapathi, along with his brother's son Venkata Reddi, who was also of the same 
age.The question asked by the Rajah Ananda Gajapathi was first to Venkata Reddi. 
"What food did you take for your breakfast?" 

Venkata Reddi answered, "My mother made me eat Tokka Annamu" 

For the same question, my father told the answer as follows:- 
"Maha Prabhu, I ate Paalu (Milk) and Panchadhara(Sugar) Annamu(Rice)". The 
Rajah was pleased with my father's answer, and immediately announced that my 
father would become a great man in his own right and bring fame and prosperity 
to the family of Durvasulas. The Rajah used to conduct intelligence test on every 
Sunday like our Quiz on T.V. and my father always used to take the first prize and 
take the money away in the contest and give it to his mother. 

In 1912, he was ill-advised to go to Vishakapatnam and practice as a High Court 
Vakil, by some vested interests, and having regard to his large family of 
dependants, he decided to set up practice in Vishakapatnam, where there was a 
District Court, Sub Court and a Munisiff Court. From 1912 onwards, his name was 
a household word with clients and people used to engage him to go to Mofusil 
Courts of Chodavaram and Yellamanchili and was paid day fees of Rs 50/-. In 1916 
When his work increased by leaps and bounds, he did not go to Mofusil Courts and 
Concentrated in Sub Court, District Court and became a leader of the Bar. 
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Grandfather and grandmother at various stages of their lives 



The incidents recorded here were told to me by GF himself often in the 
presence of my aunt BP and or my mother and uncles. Often they would 
supplement the information with their own notes. 










The following abbreviations will be used: 

• MAG: Maharaja Ananda Gajapati 

• Vizzy: Maharajkumar Vijaya Anand of Benares 

• PVG: P.V.G. Raju, Last Maharaja of Vizianagram and nephew of Vizzy 

• MRD: Maharaja Ramachanndra Deo of Jeypore 

• JVD: Maharaja Jeypore Vikrama Deo Varma, successor to MRD 

• DSS: Durvasula Suryanarayana Somayajulu. father of: 

• GF: My Grandfather, Durvasula Sreerama Sastri; or, occasionally, 
Thathayya! 

• GM: My Grandmother Durvasula Venkataratnam or, occasionally, 
Ammamma 

• PM: Peddamama, D. Suryanarayana Somayajulu -eldest son of GF, GM 

• SiM: Seethamama, D. Seetha Ramamurty, 2nd Son, and my Father-in- law 

• SuM: Surimama, D. Suryanarayanamurti, 3rd son 

• RM: Reddimama, D.V. Reddi Pantulu, 4th son 

• SS: Sonti Suryakantam, eldest daughter, my mother. 

• BP: Butchipinni, B. Malati Devi, 2nd daughter: my aunt who was particularly 
close to me. 

The spellings of Indian States will be in late 19 th century style to 
differentiate them from Jaipur(Rajasthan) and Vijayanagar (Hampi.) The 
interested reader will find many books at Google and Archive only when 
searched with these spellings. 

1. Early Days: Nineteenth Century 

• 1.0 The close and long-lasting friendship between MAG and DSS was 
the foundation of the rise to eminence of GF and the rest of the 
Durvasula family. MAG supported the family during his lifetime and after 
their deaths, MAG's successor continued to maintain the Durvasula 
family and assisted with GF's education as long as GF requested it. The 
official salary of DSS was Rs. 16/month - little more than the price of 
one Imperial sovereign (1 oz. troy) worth now about $1200. However, 
MAG gave DSS a large house in Gundalavari Street (4 bedrooms, 
kitchen, dining room, several storerooms and a large backyard.) When 
this house was sold -in 1948-by GF and his brother D. Dakshinamurty, 
they found a large cache of arms in the attic of the store room. The 
Durvasula clan in the 18th and the early 19th Centuries needed arms to 








defend themselves against the Thug and Maratha raids prevalent until 
about 1840. GF always said that the Estate gave his family as much 
money as they ever required. 



Great grandfather Durvasula Suryanarayana Somayajulugaru 

• 1.1 DSS was a polymath. GF told me that early in his life, MAG took him 
to visit Seethapur, (near Lucknow, UP) where a number of kindred 
princes from Eastern UP and Western Bihar had met to celebrate a 
certain festival. All the princes brought with them large retinues to 
compete in the contests in the evenings. MAG had brought with him just 
one person, DSS. When questioned, MAG replied that his one follower 
would defeat all the rest of the pundits, ustads and pahelwans, his 
brother princes would field. That is exactly what happened. In the 
afternoons there would be exhibitions of wresting, archery, spear 
throwing etc. and in the evening there would be contests of poetry 
readings in Hindi, Urdu and Sanskrit, recitations of the Vedas, the 
Ramayana and the Mahabharata, music competitions vocal and 
instrumental (in the Northern Indian style,) chess games; and so on. 
DSS held his own in each of these departments with the greatest of 
ease. He won all the prizes and was showered with gold and costly 
robes. DSS lived for a while in Benares and visited the courts of many 
of these princes. DSS's eldest daughter was born at Benares. Ammaji 
Sirkar the mother of Vizzy and grandmother of PVG belonged to 
Seethapur and Darbhanga. 

• 1.2 Soon after, a Durbar was held in Delhi at which MAG was invited to 




participate. All the major Rajput states were represented as were the 
Maharajas of Mysore and Travancore. The Maharaja of Mysore 
objected publicly at the inclusion of a 'petty zamindar' such as 
Vizianagram. MAG replied that his state had become small because his 
ancestors fought the British on the field of battle as a true Rajput would - 
and added perhaps sotto voce, in Hindi that he would question the 
inclusion of a washerwoman's descendent in a gathering of Rajputs - to 
touch whom would require a ritual bath! The Rajput princes (most of 
whom were related to the Zamindars of Vizianagram) refused to allow 
the exclusion of Vizianagram and the Durbar continued. As always, 

DSS accompanied the Maharaja. 

• 1.3 At Vizianagram, it was the custom of MAG to dispatch cartloads of 
cooked food into the town. DSS would stand behind MAG, and when 
the return of the carts (usually empty) was signaled, DSS would say to 
MAG that he may begin his meal. A true prince would not east until all 
his subjects were fed! This custom still prevails in Saudi Arabia. 

• 1.4 When MAG went hunting, DSS would accompany him. On one 
occasion a wild-boar managed to escape the spear of MAG and came 
upon him. DSS however, succeeded in spearing the animal before it 
could injure MAG. His descendant Vizzy would often take SuM tiger¬ 
shooting in the Nepal Terai; and SuM had himself photographed with 
the dead tiger. 

• 1.41 The Rajahs of Vizianagram apparently liked to have a Durvasula 
with them even when they went hunting. I am not certain of this, but I 
believe GF once said that an ancestor of his died at the Battle of 
Padmanabham (1794) along with the then Raja. 

• 1.5 DSS was an expert in both styles of Indian Music and he could play 
English popular music too. Once, MAG visited Madras to meet with 
several English Civilian and Military Officers. In the evening they held a 
musical contest: the order of appearance of the performers followed the 
order of the size of the states. The musicians of Tamil heritage sang in 
their usual style. DSS noticed that the audience was bored stiff. 
Vizianagram was last on the list and DSS after a brief South Indian 
piece, rendered on the veena, a medley of popular English Music Hall 
pieces ending with airs from Gilbert and Sullivan operettas then the 
rage in London. The English (men and women,) cheered wildly; and the 
prize - a gold wrist-band studded with precious stones was awarded to 
DSS. This ornament passed into the hands of GF's younger brother, the 
adopted father of DVRP. 

• 1.6 When the first railway lines were laid from Vizianagram to Calcutta 
the concept of travel by rail puzzled DSS. He planned a trip to Benares 



and waited in the lovila of his residence. When informed that the train 
would be arriving soon, he replied that he was ready, and that it may be 
brought to the front of the house. He thought it was a horse drawn 
carriage! 

• 1.7 The Durvasulas were always an adventurous lot. When we all took 
up residence in Madgole (Madugula) Fort in 1941 (expecting a raid by 
the Japanese on Vizag,) GF told me the story of an ancestor of his 
sometime in the early part of the 19th Century. The residential part of the 
Fort consisted of two parts. The front (of brick,) was formerly the 
residence of the Zamindar and the family. This was by 1941 unfit for 
residence - we lived in the rear part which was built mostly of stone and 
habitable. The fort itself was built by the French General Bussy (Marquis 
de Bussy-Castelnau) in the 1750s. Bussy was later defeated and 
expelled from the region by the then Raja of Vizianagram and the British 
quartered in Vizag. The Zamindar of Madgole at the time was not of 
Rajput extraction - he was perhaps a Velam Dora like the Rajah of 
Bobbili. GF's ancestor struck up a liaison with the Madgole Zamindar's 
wife and was wont to visit her during the frequent absences of her 
husband. On one such visit the Zamindar returned unexpectedly and 
the Durvasula ancestor caught in flagrante delicto, ran rapidly from the 
front bedroom, to the staircase that separated the two parts of the 
palace. The staircase changes direction at an intermediate landing: the 
Durvasula jumped from this landing directly on to the back of his horse 
and escaped. GF showed me the route of his ancestor in great detail, 
o 1.71 He then added (in sorrow) that people were not very moral in 
those days; addiction to "wine and women" was the general rule! 
He added that because of these excesses infertility was common 
among the princes of India; and adoption was the usual recourse - 
if and when the English Governors permitted it. It will be noted that 
GF was often consulted by the Princes over the Law of Adption, 
and he wrote a learned paper upon the subject that won him the 
First Prize at Calcutta University. 

o 1.72 The Madgole estate passed into the hands of the Rajahs of 
Jeypore. By 1931 the succession of the Madgole Zamindars had 
become extinct and the Governor of Madras decided that MRD 
should devolve the Estate upon some suitable candidate. MRD 
offered the estate to GF - with the next lawful successor to the 
Jeypore Estate itself, (JVD) concurring. GF refused; saying that it 
is not proper for a Brahmin and one in a fiduciary capacity, to take 
the Estate himself! GF was not a greedy man. 
o 1.73 GF told me that the telugu word 'boochivadu' (with the 



unstressed va-syllable elided when spoken) a word that is 
employed to frighten children, is derived from the name of General 
Bussy. This man was notorious for his cruelty even to 
noncombatants. 

• 1.8 It appears that when GF was in his early teens, MAG told DSS that - 
‘ It is impossible to find a vidwan like you or a Patron like me: the future 
belongs only to those proficient in English studies. So we must get your 
children properly educated. This responsibility will be borne by my 
estate and my heirs as long as it will be necessary." MAG found an 
Englishman to act as a tutor to GF. It is this way that GF acquired a 
near-perfect "Received Standard Pronunciation" as it is called. It is 
possible that GF's acute sense of tone and rhythm helped him in 
copying this style. He tried to correct my atrocious pronunciation when I 
was a young: evidently he did not succeed! Grandfather told me that the 
ability to speak like an Englishman and quote passages from English 
Literature assisted him to advance professionally. He had better luck 
with my aunt BP. She collected a vast library that she kept in a glass 
fronted almirah in Pathillu. Her accent and pronunciation were much 
better than mine. 

• 1.9 I have a vague memory of of GF's mother who passed away in 1930 
or 1931. She would make me pound her back to relieve her frequent 
backaches! It was she who decided that when my wife Seetha Devi was 
born, that I was to be married to her! She made my mot her promise this, 
and gave her a ring with four diamonds in it as a token of the promise. 

2. Grandfather and his disposition 

• 2.0 Grandfather was born on Nagula Chavithi 1881, under the 
auspicious Jyeshta Nakshatram. Grandfather like his father before him, 
was a polymath. He had an extensive knowledge of English Literature, 
Western and Indian Philosophy, mathematical and logical puzzles, 
humor, comic verse, a reasonable amount of both forms of Indian Music, 
English Music Hall songs (in the form of sheet-music} and the ability to 
play it all on the veena and sitar. Besides, he had a smattering of 
Persian (particularly, some choice Farsi Poetry} - and he could produce 
all this, or switch from one to another, at moment’s notice. He once told 
me that the place where knowledge is stored is not the brain but the tip 
of the tongue -jihvaagre - as the Sanskrit writer puts it - or, as an 
American would phrase it, “if you can’t say it, you don’t know it.” 

Speech, and hence communication, is the characteristic of a cultured 
man. He never showed off his knowledge for he knew that it would 






make others uneasy. Apt reference and an illuminating quotation he 
believed are sufficient; leaving the auditor to draw his own conclusions. 
Invariably they would come to admire him. He received the MacDonald 
Gold Medal for standing First in the English Honours at Presidency 
College, Madras - and what is more; really understood and loved what 
he learned. He was also First in First Class in the BL course at Madras 
University. I do not know his ranking in the Master at Law at Calcutta 
University; but he won the First prize for his paper on the Hindu Law of 
Adoption - carefully preserved by RM. 

o 2.01 It is my understanding based on his own remarks, augmented 
by information from BP, that he was financially supported in his 
studies by the Vizianagram Estate but may have partly borrowed 
some funds as RM says. However, RM has not told us who lent 
him the money in an age when only Private Individuals made 
loans! There were hardly any Banks other than the Imperial Bank 
of India - and I am certain they made no Student Loans! His family 
too needed support after his father died: I am inclined to believe 
that in view of what MAG said, the family was supported entirely 
by the Estate. Incidentally, my Paternal Grandfather whose name I 
bear, graduated First in First class, from the very first batch of 
students at the newly formed Engineering College at Guindy 
(1887); and he financed himself by stealing (sic) his mother's 
jewellery when he ran away from their home in Cocanada. GF 
would never have jeopardized the family home by borrowing from 
individual merchants. 

o 2.02 In any case he settled down to practice in Vizag and then 
took upon himself the burden of maintaining the family - along with 
several members of the extended family. BP told me that his 
income reached Rs. 35 thousand to Rs. 45 thousand by 1916. 
Nobody knows how he spent his money. I suspect that he gave 
extensive gifts to his near relatives known to be living in reduced 
circumstances at the time - and even later. 

• 2.1 Before going further, it is advisable to notice the Kotikilapudi family 
of my grandmother (GM) who had their own claim to fame. Grandmother 
was the second of four sisters. The eldest - whom I only know as 
Pedda_ammamma, was married into the Bulusu family of Vizianagram. 
She was a remarkable beauty- with blond hair and blue eyes (that she 
bequeathed to most of her children and some grandchildren.) However 
by the time I saw her (say, from 1936 onwards,) she herself had turned 
into a normal brunette. After the marriage, the bride and groom were 
paraded in Vizianagram and GF, mother saw them. She (ever the 



match-maker,) asked for the hand of the younger sister - my 
grandmother- for GF. 

o 2.11 The Kotikilapudi family were natives of Bobbili and 

Parvatipur where they had homes donated by the Rajas of Bobbili 
who retained them as their Court Astrologers. A certain 
Kotikilapudi of the time (1802), constructed astronomical formulas 
for writing Panchangams still in use according to a writer in the 
Indian Express, in 1977! The Pidaparthi family of Vizianagram and 
related to the Durvasulas (in particular, to the family of GF's 
brother the late Durvasula Dakshinamurthy), produce 
Panchangams to date, using those formulas - as was confirmed by 
P. Dakshinamurthy my contemporary: his father (P. 
Suryanarayana) was a very close friend of the Durvasulas and an 
astrologer of note. He set the same muhurtham for my marriage as 
that of his son (May 7,1950) and indeed showed up at my 
marriage and then sped back to Vizianagram to celebrate his 
son's - such was his regard for GF! 
o 2.12 GM's paternal first cousin (I do not recall the name now,) had 
a son K. Suryanarayana who was living till about the mid 80's. He 
was the registrar of the Patna High Court. GF would stay with him 
when he had reason to go to Patna on the cases of Orissa 
Princes. The elder son of K. Suryanarayana was General K. 
Krishna Rao, C. in C. Indian Armed Forces, a favorite of Mrs. 

Indira Gandhi; and later Governor of Kashmir: the younger was a 
doctor at Los Angeles CA. 

• 2.2 Grandfather's principal interests were Literature both English and 
Sanskrit. He had the four Vedas in the old Language as well as in 
Sanskrit, besides the Upanishads and their successors. Besides these, 
he was well-versed in Astrology (for which he had an Ephemeris to the 
1920s, and depended upon stocks of Panchangams from the 
Pidaparthys. His know ledge of History was shall we say, Vast! He had 
the 25vol. Historians' History of the World that he purchased in 1908 
(my mother -born 1909- tore off a small portion of the portrait of Queen 
Elizabeth since "she did not like the way QE treated Mary Queen of 
Scots!). His knowledge of Music (both the N and S. Indian varieties) was 
competent. He taught me to play the Sitar (gats in Raga Yaman,) and I 
heard him entertain JVD and members of my Uncle SVR's family in 
Madras, 1943. 



3: Events in Grandfather's life 

• 3.0 I will now relate or rather note, the principal events in his life that I 
know of, from the years 1930 to June 1953 when I saw him last before I 
left for the Middle East and thence to the USA. He returned from Akola 
to Madras in 1954 and stayed with my parents for a while (Maharani 
Vidyavati Devi was a frequent guest - staying for lunch with him), and 
then moved to Vizag. He stayed at Swastika, and was taken care of by 
my wife. He enjoyed the cool breezes of the summer at Swastika in May 
and June 1955. He passed away spending the last moments 
surrounded by all the members of the clan who rushed to see him when 
informed by my wife that 'all was not well.' My aunt BP was very close to 
him till she got married in 1934 - as I remember it. She was the source of 
much of the early information related here. 

• 3.1 In additional to the very close and intimate friendship he had with his 
immediate patrons MRD, JVD and Vizzy; he knew -professionally- 
many of the lesser North Vizag and Koraput Zamindars as well as the 
Orissa Princely States as related by SuM who was close to them. I 
recall the presents some of them (Talcher and Mayurbhanj) sent to the 
Upanayanams of my cousin Sriramamurty and myself in the summer of 

1944. This occasion was also notable for the visit of certain Iranian 
Muslim young men who were playmates of Sriramamurty in 1942 when 
he lived in Vijayanagaram (at the ancestral residence.) GF learned 
Persian from their elders when he was a young man, in the 1890s. 
Apparently this family was very 'familiar' to all the Durvasulas. 

• 3.2 Events of 1930 -1933: 

o 3.21 GF went on a long trip to England with SuM. I still have (I 
believe) some articles of clothing - evening dress -that he wore to 
the Royal Opera House, Covent Garden and several theatres. He 
attended the Derby of 1930 with SuM - Edgar Wallace gave the 
commentary. He brought back several items of sheet-music of 
popular music-hall songs; and the horse-racing stories of Edgar 
Wallace featuring a character named 'Educated Evans.' He also 
attended public debates between C.E.M. Joad and Chapman 
Cohen a noted atheist - he had the transcripts of the debates. 

o 3.22 He purchased an Oldsmobile sedan in 1931. This replaced a 
Dodge open tourer that he purchased almost the day I was born, 
1927. 

o 3.23 His mother passed away, 1931. 

3.24 He went to England again but this time he spent most of the 



time touring Europe - he travelled by Lloyd Triestino both ways. 

He visited Venice, Switzerland (Geneva) and ascended partway 
up the Matterhorn. He brought back several souvenirs of his trips. 
And then he went to Paris, he purchased a 'Shetland Pony' for his 
grandchildren (and BP) but the Raja Of Vizianagram hearing of it, 
commandeered it for his children (2sons and 2 daughters) when 
the horse arrived in Vizag. 

■ 3.241 On the way back, GF stopped in Egypt to see the 
tombs of King Tutankhamun which had recently been 
excavated. He purchased a copy of Howard Carter's 
description of the tomb and the events that led to its 
discovery. GF was very interested in Egyptology because of 
his work as a Mason. He wrote several papers on the 
subject that were circulated in Masonic Circles in Undivided 
India and Ceylon. 

o 3.25 GF got Pathillu electrified in 1930. It was managed by SuM 
who procured a generator, lead-acid batteries and all lights and 
fans, from Calcutta. An attendant was hired to run it. The system 
survived till late '34, when the town received its first State owned 
Power House. By then (1932) he had purchased the 1-acre 
property upon which he built 'Ashram.' This too was electrified - 
both by Duvvuri Rambabu, the son-in-law of Sir Vepa. 

• 3.3 Events of 1933 -1936 

o 1: Vizzy financed - all by himself -the first 'Test Match' England vs. 
India which was held on the grounds of his palace at Benares. 
Almost the entire Durvasula clan moved to Benares. We stayed at 
the 'Pilu Kothi'. Vizzy had at that time an elephant and the children 
took joy-rides on it nearly every day. BP was the favorite of Vizzy's 
wife - and she stayed in the Main Palace. 

o 2: GF planted a well designed garden (with the assistance of 
Peddamama) in the grounds of Ashram. Vizzy took a fancy to it 
and would spend most of the summers of '34. 35. 36 camping out 
at Ashram. He was scared of lizards and mice and his retinue of 
servants took great care to drive them away every evening. Often, 
Vizzy would bring many of his Cricket team members with him. I 
particularly remember Mushtaq AN and Mohammed Nissar who 
would bowl to me when I played cricket near the garage. SuM was 
very friendly with them. But the most enjoyable feature of Vizzy's 
visits was the kitchen they set up under a tent in the front part of 
Ashram (all vegetarian, at GF's insistence). We children ate ice 
cream and pudding the whole day! 








o 3. In the autumn of 1936 the All-Andhra Congress Committee held 
their annual meeting at Ashram. My father took the autographs of 
several important personalities all of whom attained high office 
after Independence. 

• 3.4 Events of 1937-1941 



Lord John and Lady Marjorie Hervey Erskine came for a Tea party 
to our home on their way to the inauguration of the Century Club in 
Vizag. Here they are flanked by Vizzy and Mrs A. S. P. Iyer to their 
left, and Maharaja Vikrama Deo Varma of Jaipur, Mrs Sarojini 
Naidu, Mr A. S. P. Iyer (ICS) and Professor C. R. Reddi (VC of 
Andhra University) to their right. Lord Erskine's later public support 
for self rule in India counted against him with Winston Churchill. 

o 1: In the year 1937, the Century Club was opened and it was 
inaugurated by the Governor of Madras, Lord Erskine and Lady 
Erskine. Grandfather held a party in Pathillu attended by several 
prominent personalities including the Governor and Lady Erskine, 
C.R. Reddi, Sarojini Naidu, Vizzy, JVD and others (photograph 
above.) 

o 2: The family's move to Madgole has been described earlier. 

o 3. S. Varadachari (later CJ of the Supreme Court of India) and Sir 
A.T. Rajan (India's second Senior Wrangler) ICS and Judge at 
Moulmein, Burma, came to stay at Ashram. His younger brother, 

Dr A. K. Murthy was my father's senior in the Medical Service and 







a good friend of ours. (See DVRP's notes about A.T. Rajan). 

• 3.5 Later events. 

o 1. After 1942, GF's health started to wane and he began to 
withdraw from social activities. During the summers of '41 and '42 
GF took the family to Ooty where we stayed at the Vizianagram 
property called 'Little Shoreham' and subsequently to Kotagiri 
another Hill Station near Ooty at the house owned by the Rani of 
Chemudu. There are many photographs of BP and our family in 
the possession of Sriram and Babu (B. Suryanarayana). 



Nawab Mir Yousuf Ali Khan SalarJung III (1889-1949), former 
Prime Minister of the seventh Nizam of Hyderabad, and Governor 
of Madras, Bombay T Sriprakasa (1890-1971) were good friends 

of GF 

o 2. It was a quiet life for GF after 1943. A noteworthy even was the 
visit of Nawab Salar Jang to Pathillu and Ashram. I do not know 
whether GF was ever retained by the Nizam's Government; but 
undoubtedly he was a keen Masonic Lodge member.. Salar Jang 
sat beside GF while he was performing 'Devataarchana' with the 
objects and utensils coming down from his ancestors. (Today, 
Duvvuri Sitharamamurty, Advocate, is continuing the daily routine. 
Salar Jang gave GF two autographed photographs of himself.) My 
Mother-in-law conducted Salar Jang on a tour of the pooja rooms 




at Pathillu. Mr SriPrakasa, a well known freedom-fighter was a 
close friend of GF, later he became Governor of Assam from 1949 
to 1950, Governor of Madras from 1952 to 1956 and Governor of 
Bombay from 1956 to 1962 and visited BP in Akola and 
conversed fondly about GF. 
o 3.1 will end this chronicle on this happy note. 
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‘ ‘ There is a singular disproportion between the space 
necessarily devoted to adoption in the English works on Hindu 
Law, and that which it occupies in the early law books. One 
might read through all the texts from the Sutra writers down to 
the Dayabhaga without discovering that adoption is a matter 
of any prominence in the Hindu system” (Mayne, para. 103, 
sixth edition). In the Manu Smriti itself there are only 4 verses 
relating to the subject of adoption : they are 141, 142, 159, 168, 
chapter IX. Of these verse 168 defines the adopted son, while 
159 mentions him as one of the six who are heirs, and verses 141 
and 142 speak of his leaving the natural family and of his in¬ 
heriting in the adoptive family, and performing ceremonies 
to the adoptive parents. In all the other treatises the subject 
does not occupy larger space, even down to the very recent time 
when the Dattaka Mimamsa and the Dattaka Chandrika, the two 
special treatises on adoption, were written. Hence the question 
naturally suggests itself to all thinking minds, as to what is the 
origin and nature of this institution of adoption and what is the 
reason for its gradual development. The theories that have 
been started with regard to this subject, of course, basing 
them generally on the authoritative statements of the Smriti 
writers, may be mentioned as being two-fold. The first theory 
is what has been denominated the religious theory of adoption, 
which says that on account of the great importance of the son in 
the performance of ceremonies for satisfying the ancestors, even 
in the very early days of the history of the Hindus, a son was 
considered to be indispensable for every man, and hence when a 
man had no sons, he satisfied his religious craving for a son, by 
affiliating a stranger to his own family. This may be charac¬ 
terized as the orthodox view. The second theory says that 
even in the case of Hindus religion was not the chief motive 
for the craving for a son, and that it is a vanity of human 
nature to see that his line is continued, while the origin of the 
nstitution itself is traced to a remote period when the existence 
f a son was a material help in swelling the number of male 
members in a family, and thus adding to its strength and power in 
withstanding attacks frdm outside. We have to examine what 
is the correct theory that can be deduced from the Smriti texts, 
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In the Manu Smriti the adopted son is described as follows: 
‘ ‘ He whom his father or mother gives, with water, in distress, 
equal, affectionate, he is known as the given son” (v. 168). 
Now it is admitted by all people that in the later times, the law 
of adoption was developed by the introduction of the religious 
theory, and that, therefore, at the present day adoption like mar¬ 
riage is essentially a religious act, and that it is purely and solely 
for motives of religion, the existence of property not being a con¬ 
dition precedent for the validity of adoption. Hence it becomes 
necessary for us to examine whether in the earliest times of our 
Smritis, the religious or the secular notion prevailed. It cannot 
be denied that every society must, previous to the development 
of religion and Godhead, have passed through stages of com¬ 
parative simplicity and absence of intellectuality, and of irreli- 
gion and thoughtlessness about God and the future. And in 
those remote and semi-barbarian stages of society, any idea of 
religious merit is absolutely out of the question. In such cases 
if a family comes to the verge of extinction by the last male, he 
being an old and decrepit man, it may perhaps be that he would 
try to get hold of somebody to look after him during his old age, 
and consequently for the trouble of having done that allowed 
him to take whatever property the man would leave behind. 
But there would absolutely be no motive, apart from the proba¬ 
bility or otherwise of the acceptability of such a fiction as sonship, 
for the old man to consider that the youngster whom he has 
secured is his son and will continue his lineage. Even if by the 
mere continuous contact and living together of the persons, a 
certain amount of attachment and affection grows between them, 
which must be naturally the case, there is no reason whatever for 
supposing that the deception of considering him his son and 
calling him like that, should also have taken place. The one 
can exist without the other. Hence it seems to me, that the 
view advanced by some jurists that the affiliation of sons is to a 
large extent based upon the original necessity of every family 
to be well-fortified and equipped with young men who not only 
support the older ones, but also protect them by preventing 
external attacks natural and perhaps common too in the early 
stages of society, does not fully explain the -fiction of sonship 
that is at the base of the whole law of adoption. It, therefore, 
still becomes necessary to examine why even in those early stages 
of Hindu society at any rate, when adoption was in vogue, though 
not perhaps to the extent to which it has been subsequently or is 
at present, there was the fiction of sonship introduced. Some 
answer the question by saying that the vanity that is inherent 
in and characteristic of every man in the world, makes each wish 
and desire that his name should ever be known and spoken of in 
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this world by his line being continued, but even this answer 
does not strike me as fully explaining the reason for the introduc¬ 
tion of the fiction of ^pnship, inasmuch as I cannot conceive of 
human nature restricting itself to this of all methods of satisfying 
its vanity, when there are numerous ways for such satisfaction. 
Hence arguing from the possibility of the case, it seems to me 
that much more potent and powerful influences than those 
should have been at work in compelling men to accept the fiction 
of sonship in even such early stages of society, and to lavish upon 
those who are utter strangers, completely known to be so, that 
family affection which is proverbially strong among us Hindus, 
and that influence I shall try to trace in the Hindu society with 
the aid of the materials furnished to us by the Smritis and 
other works. 

In the first place, it is very necessary to exactly compre¬ 
hend in what view and estimation a son was held even in the 
remote antiquity of Hindu society when the Vedas were written. 
In the Rig Veda it is said: “The wealth of the debtless 
suffices. May we be the possessors of such offspring, ” etc. These 
statements perhaps are not so^clear as they ought to be, but I 
would draw attention to one more fact discovered by the aid of 
Philology, and that is the ancestral abode of the Aryans and their 
habits and manners. From the known and observed habits and 
customs of the Hindus and of the Greeks and, the Romans, cer¬ 
tain conclusions have been drawn, and a very remarkable one 
amongst them is that on account of the existence of the custom 
of ancestor-worship both in the Eastern and Western Aryans, 
ancestor-worshipwasa common feature of the original stock before 
separation. That ancestor-worship consisted in the propitia¬ 
tion of the manes of the ancestors by offerings and ceremonies 
at periodical intervals, and the idea had arisen that every man 
owed a debt to his ancestors and had to satisfy it. by performing 
these duties for him. In the light of this view, the passage 
from the Rig Veda becomes clear. Possession of offspring is 
considered to be possession of great wealth, much more valuable 
than that of real wealth itself. Hence it is clear that in the 
Vedic society, the son was viewed as the most valuable posses¬ 
sion in satisfying the debts due to'their ancestors. This view 
is made still clearer by illustrations of events in the Vedas them¬ 
selves. To take one for example:—Viswamitra was possessed 
of many sons, but they having been degraded on account of some 
act, he adopts a son Sunahsepa. Now it may very well be 
asked, on what ground could it be said that Viswamitra affiliated 
him as a son, when he already had so many sons, who are suffi¬ 
cient in number for the celebrity of the name, although by the 
fact of degradation they rather make it a notoriety. And the 
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irresistible answer seems to be that Viswamitra affiliated that 
son, because the others having become degraded and polluted, 
were unfit to fulfil and discharge the duties of a son. From the 
Vedic period, where we find ample evidence of affiliation for 
purposes other than merely secular, we may next come to the 
period of the earliest of law compilations extant, the Manu 
Smriti. It. has been roughly placed by European scholars three 
. or four centuries before Christ and refers to a period of antiquity. 
If we turn to the 9th chapter of this Smriti we find that the sub¬ 
jects of marriage, sonship, inheritance, &c., are treated therein. 
In this chapter, there are various and undeniable indications 
of the religious efficacy and of liability to ancestors. Verses 
137 and 138 describe a son :— 

II 

‘ ‘ By a son he gets the worlds (heavenly), by a son’s son he 
stays there endlessly, by the son’s grandson he obtains the 
pleasure of the solar world ” (v. 137). 

sfasftwt W I 

‘ ‘ Because the son saves the father from the hell called Put, 
so he is termed Putra by Brahma himself ” (v. 138). 

These two verses place the matter of the son’s efficacy in 
saving their ancestors from hell, beyond doubt. But to show 
that it was a matter of supreme importance religiously even at 
the time of the Manu Smriti, we will quote some more verses. 

V. 107. ST I 

1 ‘ By whom the debt leaves, by whom the endless is got, he 
is the son born by a sense of duty, all the rest are known as 
children of love ” (v. 107). 

v. 106. s^^sr 9 iraBPnu H3f<mi*ra: i 

“ By the eldest son, as soon as born, a man becomes a 
father; he makes the father debtless, and he therefore de¬ 
serves the whole,” 
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It is not necessary to multiply instances, but I may refer to a 
Sruti quoted in the commentary on the above verse to the same 
effect. 

Having thus seen the religious necessity of a son in satisfy¬ 
ing the debts to the ancestors of the father, we have next to 
notice the twelve kinds of sons and their characteristics. After 
describing the twelve kinds of sons in verses 159 and 160, he 
says in verse 161:— 

VT^TZ TOTOltfa | 

“ What kind of fruit he obtains who wishes to cross the 
sea by the bad boat, that kind of fruit he obtains who wishes to 
cross the darkness by means of bad sons.” This is an advice to 
every father to provide himself with sons of good qualities, who 
will consequently save the father from the darkness of hell. I 
need not quote in extenso the verses which speak of the different 
kinds of sons as being bound to offer oblations to their ancestors. 
I will only give the reference to a few of them by way of illustra¬ 
tion, v. 132 and 140, as regards a daughter’s son, verses 136, 139, 
&c. By far the most important verse is 180 which is as follows :— 

“ These eleven kinds of sons the Kshetraja, &c., are said by 
the learned to be the substitutes of sons, as they make up the loss 
of religious acts.” This is a clear pronouncement that these 
eleven kinds of sons are called substituted sons, not because 
they will simply celebrate the name of their supposed father, 
but because they make up the loss of religious acts due to the 
absence of a son, by their performing them ; and it is quite certain 
that according to Manu that was the object for which these sons 
were allowed. In the face of this verse it seems to me that it is 
absolutely impossible, to contend that the fiction of sonship by 
substitution was based on any principle other than the religious. 
Of course, in the case of the Kshetraja, Gudhaja, Kanina, &c., 
there seems to be no reason why the supposed father should be 
compelled to keep to himself a child who is not his, and I cannot 
'pretend to bring myself to the view that with a full knowledge 
of the fact of illegitimacy, which is the same as the above kinds, 
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a father would allow the boy to be in his family or to be called 
his son. Now as regards the adopted son in the age of Manu. 

‘ ‘ The Datrima son should never take the gotra, or the 
wealth of the natural father, the pinda follows the gotra and the 
wealth, and the religious ceremony faVT) of the giver ceases.” 
(v. 142). 

This Verse points out what material change is effected by the 
adoption of a boy from one family to another. The pinda ceases 
in the one, and commences in the other, and there is a complete 
change of paternity. In this connection it is also important to 
notice a verse that is ascribed by some to Atri and by some to 
Manu. 

‘ ‘ By a aonless man should a son be made by one way or 
other with every effort, for the purpose of the pinda, the water, 
and other ceremonies, and for the celebrity of the name.” 

This verse brings most prominently to our view the very pur¬ 
pose for which a son is taken in adoption, and such a clear and 
unmistakable expression can but lead to one conclusion. Now 
it may be asked what is the purpose for which the celebrity of 
the name is mentioned. Is it merely the pleasure of having 
one’s name celebrated or has it any religious significance? It 
seems to me that the religious necessity for the existence of a 
son for the payment of the debts to the ancestors having been 
established by independent verses, the fiction of sonship is made 
allowable on that ground, so that whatever strangeness might 
be found in the relationship with the new comer, it is entirely 
counterbalanced by that religious frame of mind which makes 
one think that it is absolutely necessary somehow to discharge 
the debts of one’s ancestors, and that therefore for such purpose 
the person is to be accepted as a son ; and being such he, by per¬ 
forming the ceremonies of the adoptive father’s ancestors, cele¬ 
brates their name, and by the fiction continues their lineage. 
The effect of celebration of name is not, to my mind, an indepen¬ 
dent effect produced by motives and causes outside the religious 
view of the matter, but is a proximate and direct result of the 
religious view and the consequent fiction of sonship. To view 
otherwise would be to invert what, in the natural course of things, 
is the relation of cause and effect. We next come to Vasistha 
and Baudhayana, who give the formalities of adoption after first 
laying down that a father or mother can give, that an only son can 
not be so given, and that a woman cannot give except with the 
consent of her husband. Vasistha says, * ‘ He who means to adopt a 
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son must assemble his kinsmen, give humble notice to the king, 
and then having made an oblation to fire with words from the 
Vedas, in the midst of his dwelling-house, he may receive, as 
his son of adoption, a boy nearly allied to him, or (on failure of 
such) even one remotely allied. But if doubt arise, let him treat 
the remote kinsman as a sudra. The class ought to be known, 
for through one son the adopter rescues many ancestors' ’ The key 
to the whole passage is the underlined sentence, and it goes fully 
to support our view of the question deduced from Manu. Thep 
in Baudhayana the passage is similar except that the adopter 
receives the child with the words, I take thee for the ful¬ 
filment of religious duties. I take thee to continue the line of my 
ancestors.” Strongly enough Mayne in his celebrated treatise 
quotes this passage for the position that the religious motive 
never excluded the secular, and he depends upon the last clause 
that was a secular motive. Such we have already explained 
was not probable on the true view of the things, and that even 
that clause in question is but a result of the act based upon the 
original religious theory. 

It is not deemed necessary to mention Saunaka’s Karikas 
at greater length than pointing out that the phrase 
has been made the origin of a number of restrictions 
which have grown in later days. The phrase means bearing the 
reflection of a son. Upon this the construction was placed by 
Nanda Pandita, that it meant that the boy should be such that 
he could have been begotten on his natural mother by his adop¬ 
tive father through Niyoga and so forth. Although, as translated 
by Dr. Btihler and as pointed out by Mayne, the phrase is not 
really a metaphor, but only an expression which conveys the 
idea that the son after having been adorned, resembles a son of 
the adopter’s body, still Nanda Pandita’s construction of the 
passage has been universally accepted, as an authoritative 
exposition of the true view of the law on the matter in question, 
and is practically beyond dispute now. But it is not a little 
strange to observe that Nanda Pandita and the latter-day writers 
had introduced these restrictions upon adoption, when adoption 
still fulfils such an important duty and is so favoured. Still 
on a close examination of the question, his interpretation of it is 
capable of simple explanation, and that is this. Here is a matter 
of affiliation of a son, and what sort of man is he to be ? You have 
a number of relations, and whom are you to select ( Naturally 
the answer is that boy who would even otherwise be in a position 
to do the same ceremonies to men of the same degree as the 
adopter. His affiliation has the effect of transferring his religious 
* acts to another line of the same degree, instead of the line in 
which the adoptee was bom, or to explain the matter much 
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simpler the selection will always be in the agnatic line, and Nanda 
Pandita, well aware of the practice in daily life, propounds a rule 
whose effect is very nearly the same as that seen in actual practice, 
but which is based upon the single principle of capacity to beget 
by Niyoga and so forth. We had referred to Manu that a 
Kshetraja is to perform the ceremonies, and is the chief substitute, 
so does this son who is such a person as to be fit to be brought 
forth through ^Niyoga and so forth, thus establishing our original 
theory about the matter. “ If the primary object of adoption 
was to gratify the manes of the ancestors by annual offerings, 
it was necessary to delude the manes, as it were, into the idea 
that the offerer really was their descendant. He was to look 
as much like a real son as possible, and certainly not to 1 be one 
who could never have been a son. Hence arose that body of 
rules which were evolved out of the phrase of Saunaka, that he 
must be the reflection of a son. He was to be a person whose 
mother might have been married by the adopter, he was to be of 
the same class ; he was to be young that his ceremonies might 
all be performed in the adoptive family ; he was to be absolutely 
severed from his natural family and to become so completely a 
part of his new family as to be unable to marry within its limits. 
His introduction into the family must be a matter of free will 
and love unsullied by every mercenary element.” (Mayne, 
para. 94.) From these things it is, therefore, clear that the origin 
as well as the development of the law of adoption has been wholly 
and completely on religious lines. I only wish to refer to the 
views of Mahmood, J., one of the most distinguished of Indian 
Judges, and who, from his being a Mahomedan,isnotapttobeled 
away by the supposed religious motives of Brahmanic faith, and 
whose mind is consequently unbiassed. In 9 All., p. 287, in the 
leading case of Ganga Sahai v. Lekraj, he says : “ Under these 

circumstances, the consideration of this point has been with me 
a matter of great anxiety, for I feel that the conclusions at which 
we arrive in this court on this point will effect one of the most 
solemn rights which the Hindu law confers upon childless Hindus, 
whose religious feelings have given rise to the institution of adoption 

itself .”.“ Under the Hindu system the beatitude of a 

deceased Hindu in future life depends upon the performance 
of his obsequies and payment of his debts by a son as the means 
of redeeming him from an instant state of suffering after death. 

The dread is of a place called Put.” Then in 12 All., at 

p. 380, we have from the. same learned Judge: ‘ ‘ The devolution 

of inheritance upon an adopted son is a mere incident flowing 
from the fact of the adoption, and I am unaware of any authority 
in Hindu Law which lays down that the possession of property 
is a condition precedent qualifying the powers of the adoptive 


Digitized by 


Gck igle 


Original from 

UNIVERSITY OF MICHIGAN 





9 


parents. Nor am I aware of any authority which would justify 
the view that the spiritual salvation of childless Hindu is less 
important in the case of a separated member. If this is so, and 
if it is also true that the solitary foundation of the Hindu Law of 
adoption is the spiritual benefits to the soul of a childless Hindu, 
<&c.” These passages clearly show that this eminent jurist 
considered adoption as having been entirely based upon the re¬ 
ligious theory. As regards this question under discussion, the 
subsequent works simply quote the above texts and amplify 
them, adding some more restrictions, but none of them deviates 
from the religious view. 

Again the existence of the Dwyamushyayana form of adop¬ 
tion also seems strongly to point to the same conclusion. It 
seems extremely strange why, if the sole motive for adoption, 
be a secular motive, there should ever have existed, from such a 
great length of time, a form of adoption whose very purpose is 
only to perform the religious ceremonies and take the property 
(not contra) of the adoptive father without the son leaving his 
own natural family, thus leaving no scope for the celebrity of the 
name of the adopter’s family in the purely secular sense. I can¬ 
not but think that it was purely introduced to make up cases 
where a Dattaka could not be obtained, by providing special 
measures for the religious ceremonies of the deceased continuing. 
We have ere this referred to the fiction of sonship. That involves 
a complete change of paternity, a giving up of the natural parents, 
and taking up the adoptive parents as the real parents, which 
is the keystone to the whole law of adoption, and which to my 
mind appears to have been a direct outcome of the necessity 
of offering oblation to the ancestors of the adoptive father. 

ADOPTION OF AN ONLY SON. 

Till very recently the subject of adoption of an only son was 
one on which the lawyers of the various parts of India had held 
different views, and consequently also the decisions of the various 
High Courts were different. The whole difficulty of the question 
was consequent upon the facts that the sayings of the sages are 
of two classes, some creating legal obligations, and some creating 
moral obligations only, that such a distinction was present to the 
minds of the Smriti writers themselves, and that they consequent¬ 
ly wanted the former kind of precepts to be mandatory, while 
they wanted the latter only to be recommendatory. Therefore, 
the real question in the present case reduces itself to this, viz., 
^whether the prohibition of the adoption of an only son contained 
in Saunaka, Vasistha and Baudhayana is only a recommendatory 
one or a mandatory one. It is proposed to consider the law as 
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contained in the smritis, the views of the commentators thereon, 
and of English lawyers, and the decisions of our judicial tribunals. 

In the earliest original treatise on law, the Manusmriti, there 
is nowhere to be found, at least in the redaction that has come 
down to us in the shape in which it is, a prohibition against the 
adoption of an only son. In fact if we go “through the whole 
of the Manusmriti we find only four verses relating to the subject 
of adoption. From this Mayne has drawn the conclusion that 
the law of adoption occupied a very insignificant place in Manu, 
and that it was rarely, if ever, resorted to for the purpose of pro¬ 
viding a man with a son. From the fact that no mention what¬ 
ever is made of the prohibition of the adoption of an only son 
in Manu, Edge, C.J., and Knox, J., in 14 All., and their Lordships 
of the Privy Council in the appeal fjom that case, inferred that 
Manu never did prohibit such an adoption, and that therefore 
the prohibition of the latter-day writers was a mere appeal to the 
moral sense, and was not in any way to be construed as legally 
binding. We will elsewhere discuss this view of the Allahabad 
High Court, which was accepted by the Privy Council, but it will 
be sufficient here to state our conclusion. Such silence of Manu 
does not lead to the conclusion that the matter was never pro¬ 
hibited at all by Manu, even from a moral point of view, or to the 
conclusion that even if such a prohibition were to be found in 
the original composition, it was expurgated in the subsequent 
editions as a precept of no practical application whatever. For 
if in the original composition no such prohibition was incor¬ 
porated, there is no more reason for supposing that this was due 
to the fact that Manu did, bv implication, allow such a thing, 
than for supposing that such a prohibition was omitted as Manu 
did not contemplate any such adoption at all, specially in view 
of the comparative insignificance of the law of adoption in his 
days. The idea of the necessity of sons is not one that has been 
recently started after India has come under the Brahminical 
influence, and after the religious theories have been started in 
connection with all secular acts, but it is an idea which 
has been common in the most ancient Hindu community 
about the ideas and traditions of which we have any evidence 
left now. To substantiate this statement, reference need be 

made only to the following passages. “ 

f»nTO*TO: ” “ The wealth of the debtless man suffices. 

Therefore may we be the possessors of such wealth which has 
not to be given back.” Rig Veda .—Vasistha quotes the follow¬ 
ing passages from the Vedas : ‘ ‘ Endless are the worlds of those 
who have sons; there is no place for the man who is destitute 
of male offspring.” Then, ‘‘May our enemies be destitute of 
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offspring. ” “ May I obtain, 0 Agni, immortality by offspring. ’ ’ 

Such being the case, it is clear that in a stage of society when the 
pristine habits of ancient Hindu Society were unsullied by in- * 
termixture of foreign and aboriginal usages, nobody would have 
parted with an only son, whose efficacy in saving his ancestors 
from hell was very great, apart from the secular reasons that 
make the possession of a son a really advantageous thing to the 
parents in those early times where practically might was right. 
Hence no inference one way or the other being deducible from 
the fact of the omission of such a prohibition in the earliest text¬ 
books, we now turn to those Smruti writers who express a distinct 
prohibition against such adoptions. The Smruti writers that 
have a distinct prohibition against the adoption of an only son, 
are Vasistha, Baudhayana,.and Saunaka, around whose precepts 
the greatest controversy centred itself. Vasistha discusses 
this question in Chapter XV, verses 1-5, and then continues to 
give the formalities of adoption in verses 6-10. 

The verses relating to an only son run thus : “ Jpi 

yfiiJllffarrST * n ” We next come to Baudhaya- 

na, who in his Parisishtha Prasna VII, Adhyaya 5, has dealt with 
this in verses 1-6, and he equally prohibits it. The next Smruti 
writer who prohibits such an adoption is Saunaka. He says in 

his Saunaka Smruti ‘ etc. It may at once be pointed out 

that in the other Smruti writers nothing whatever is to be found 
about this, either, because no such prohibition was expressed 
by the sages, or because such a prohibition was, if expressed 
originally, dropped out in the redactions that have come to our 
hands, we are not in a position to say. Whatever that might 
be, the fact is that those who are against the validity of such an 
adoption depend upon the statements of the above sages, while 
those who are for its validity have no other sages to depend upon 
and try to explain away the distinct prohibitions contained in 
Vasistha, Baudhayana and Saunaka. Next, coming to the 
commentators, we find Mitakshara, Chapter I, Section XI, 9-12; 
Dattaka Mimamsa IV, 1; Dattaka Chandrika, Section 1, v. 29; 
Dattaka Nirnaya, Jagannatba’s Digest II, 837, referring 
to tbe same matter. Now having thus before us the original 
Sanskrit authorities that have any reference to the subject under 
discussion, we next have to see what is the real meaning, and not 
the apparent meaning only, of these prohibitions. It may also 
be noted that this subject received a thorough and exhaustive 
discussion at the hands of V. N. Mandlik and G. C. Sircar, 
two very, able men who have combined Sanskrit scholarship 
'with legal attainments, and whose opinions in a very great degree 
influenced the minds of the tribunals in the most recent cases, 
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the decisions in which on appeal to the Privy Council have settled 
the law so far as the practice of it is concerned in India. The 
late Rao Saheb V. N. Mandlik discusses the original authorities 
bearing on the question at pages 496-508, and the case law bear¬ 
ing on the subject at pages 510-514 of his book. He first gives 
his conclusions on the question, by saying that ‘ ‘ the said texts 
must be regarded purely as laying down a recommendation based 
on obvious worldly reasons, and nothing more. He considers 
the text of Saunaka first which says, 

3 #3^* VTfW S^?T»i TOWr: II ” which is translated by 
Mandlik thus, “ One having an only son should never give him 
in adoption ; one having several sons should give a sonin adoption 
with every effort.” It should be noticed here that this transla¬ 
tion is a slight departure from what the words TOIW are 
understood to mean by Nanda Pandita, and from the translation 
of the word by Sutherland and Borradail, who turn TOWff: into 
‘ ‘ on account of difficulty. ’ ’ Mandlik points out that no other 
commentator has taken that view, and that the natural interpre¬ 
tation of the word must be taken; and I think the translation 
of Mr. Mandlik is the more correct one, being almost literal except 
that instead of the passive voice in the original, the active voice 
in the translation is used. Now his fine of argument with regard 
to the verse is this. The predicate is qnfa which may sever¬ 
ally be translated into should be done, or must be done, or is 
proper to do. So that that word by itself is incapable of decid¬ 
ing whether the prohibition or order requiring it to be done is 
mandatory or recommendatory. But as it occurs in two halves 
of the same verse it must be translated in the same way in both 
the halves. Then he goes on to say that the correct translation 
is ‘‘ should be done ’’ and not ‘ ‘ must be done.” His argument 
for this conclusion is that if you take the first hemistich to involve 
a peremptory command, it should follow that the latter too 
should be regarded as a peremptory order. But this supposition 
involves the following anomaly, that if the latter proposition be 
true, it follows that any man can compel his neighbour haying 
many sons to give one of them in adoption to him by a suit at 
law ; and he also strengthens his conclusion by arguing that if 
the command in question were a peremptory one, a disobedience 
of it ought at the least to be visited with a penance, and that 
no such visitation is ever mentioned in any of the Smrutis or 
digests. He further fortifies his position by what I may be per¬ 
mitted to call the juxtaposition theory, a theory which says 
that if a number of precepts occur one after another, and thert> 
is nothing whatever in any precept itself to differentiate it from 
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the rest, all the precepts must be taken to be of the same nature 
of obligation. Mandlik refers to Saunaka karikas quoted above 
and says the following are the precepts laid down by Saunaka :— 

(1) The adopted person should ask for a son. 

(2) By the Brahmanas, reception of a son should be from 
Sapindas. 

(3) In the absence of him, from Asapindas. 

(4) In all classes, it should be from amongst the respective 
castes ; and not from elsewhere. 

(5) One with one son should not make a gift of a son. 

(6) One with many sons should make the gift of a son with 
every effort. 

He says all these are equally recommendatory and there is 
no reason for holding one more obligatory than the rest. And 
moreover he finds another fact positively showing that such an 
adoption was not considered by Saunuka himself to be invalid, 
as he refers to No. (4) alone of all these and says that a disregard 
of the rule creates a partial disability and the adopted is entitled 
to maintenance, if not to a share, and his adoption stands, and 
this liability to maintain the adopted boy of a different class, 
Mandlik says, is a penalty which is attached to No. (4) only and 
is not found in the other instances, and hence the rest too are 
merely recommendatory. As regards the above couplet of 
Saunaka, Mr. Golap Chunder in his book on adoption says, that 
the word in a verse, indicates the rule to be recommen¬ 

datory, for according to the authority of Dayabhaya, Kartavya 
in a precept prescribes a religious and not a civil duty, and he 
also says that both the hemistichs should have the same force, 
and that as you cannot compel a man to give away one of his 
three sons, so you cannot compel a man to retain his only son 
to himself. 

The first point to be noticed with regard to the interpretation 
of this verse by Mandlik and Sircar is that both the writers ignore 
the distinction between positive and negative duties unattended 
by any other conditions or limitations. When a certain act is 
prohibited by law, the mere doing of the act creates a breach of 
the prohibitive injunction, and there is a precept broken. But 
in the case of a precept which says that a particular act should 
be done, there being no limitation or condition that the act 
should be done within a certain time or at a certain place, or 
otherwise, the precept is not broken, and the act may be done 
as long as there is capacity in the person to d<? the act. That 
being so, to say that two precepts inculcating positive and nega¬ 
tive duties, or acts and forbearances, should be treated as being 
of the same nature and should be construed in the same way is 
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to miss the chief and obvious distinction that underlies juris¬ 
prudence. Now the first part ‘ ‘ qnfsi ” 

is a precept containing a forbearance, and the law is broken as 
soon as the act is done. But the second half g*^T*i 

THIWT! is a positive precept which inculcates that a certain 

act should be done; and this precept, assuming it to be of the 
same nature, is not broken as long as the person is living, for 
he can still give in adoption. In the former as soon as the act 
is done, the precept is broken, and the act done in contravention 
of the precept is not valid, and will be set aside. But in the 
latter case, a man is capable of giving his child in adoption as 
long as he lives, and the mere fact that he does not do so within a 
certain period is not an infringement of the rule, as there is still 
the possibility of his doing so as long as he lives, there being no 
limitation of time, place, or manner for the exercise of such 
power. Of course the above reasoning proceeds on the ground 
that both rules are obligatory, but on a little reflection it is clear 
that a rule of the second kind cannot from its very nature be 
obligatory. Because, every duty corresponds to a right inherent 
in some person or persons, and the failure or non-performance 
of the duty gives rise to an infringement of the right inherent 
in him, and thus gives him what is technically termed a cause 
of action. In the case of the rule under discussion, namely that 
in the second line of Saunaka’s verse, it is impossible to say, as 
Mr. Mandlik himself rightly observes, that anybody else in the 
world can compel a man to part with one of his sons in adoption, 
nor even by the greatest stretch of imagination can it be said 
that such a power of compulsion exists in the ruling power, as 
there is not the least idea of public benefit, public good, or public 
utility to support such a view. Nor again can any action be 
maintained against the man, assuming there is some person who 
can sue, before he exercises the power of giving away a son, as it 
is not possible to say that he will not do it. Hence from the 
very nature of things, even if such a rule is to be made obligatory, 
it follows from the elementary principle underlying the very 
notion of “ law ” that such a “ law ” can never be enforced, and 
as an unenforceable law it cannot therefore be obligatory. There¬ 
fore, to say that the meaning of the word in the latter 
part of the verse should also be ascribed to the word in the former 
would be without any foundation, for in the case of the second 
half, from the veiry nature of the duty inculcated, and of the 
principles underlying the conception of law, it is impossible to 

say that that rule is obligatory ; so having two meanings^ 
and being used in such a case, must necessarily have only one 
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meaning, and that is the permissive one. Hence the prefera¬ 
bility of the recommendatory sense of the word not being due to 
itself, but to the particular nature of the precept itself, the 

reasoning that whatever meaning is to be given to in __ the 

latter half, should be given to it in the first half falls to the 
ground, and the meaning of in the first is to be ascertained 
with reference to that sentence itself. Now that being so, the 
spirit of the sloka is to be noticed in connection with the inter¬ 
pretation of the first half, and that is one of antithesis between 
.the two cases. The first relates to the case of an only son, the 
latter to the case of a man having many sons ; the first relates to 
not giving, the second relates to giving; and last and certainly 
not the least of the antithetical phrases in the two parts, whose 
very presence seems to have been entirely ignored, and whose 
force consequently unappreciated by the two learned writers 
above mentioned, are the two words in the first and 

WWfl: in the second, words which are translatable into ‘ ‘ never ’ ’ 

and “ by every means,” and which being adverbial words 
modify the meaning of Kartavya so that the predicates are 

variously * vfsi and qwanj. To my mind the very 

existence of these two diametrically opposite words in the 
two halves, in connection with the antithesis sought to be 
conveyed by the opposite ideas in the two lines, clearly gives to 
the two parts in which the words respectively occur, meaning 
and binding force which are also diametrically opposite and anti¬ 
thetical, the first thus meaning that you should never do the 
first thing, while you should try your best to do the latter. When 
it is said that you should try your best to do a thing, it is quite 
clear that the legislator himself contemplates the possibility of 
the precept being broken, after one had tried his very best, 
while in the case of the first part “ never do,” he contemplates 
that the rule should never be broken, and in general consonance 
and agreement with the scheme of the sloka, we cannot but give 
to the word in the first half, a meaning which is exactly 
opposite to that which it bears in the latter half. What I have 
already said, is made almost conclusive by the two words 
and TOfflf: thus giving to the two sentences two entirely 

different meanings. This view of mine is strengthened from a 
consideration of the following passage from- the judgment of 
Knox, J., “ Vasisthacan give a very imperative direction, and 
does do so by using after the optative the adverb 
pp. 123-124, 14 All. Now and are also similar 
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adverbs modifying which corresponds to the 

former making it imperative, and the latter directory, the effect 
being heightened by the sharp contrast between the two. We 
may also dispose of the remark of Mandlik that no penance is 
attached to a breach of this duty. We need only add that that 
refined legal sense which is attributed to the Smritikars by which 
they distinguish between religious and legal precepts, even when 
they are given side by side, also makes them perceive that no 
religious punishment is necessary, as the legal punishment of 
invalidating the act is sufficient. In this view, such absence . 
goes to support the theory that the Smruti writers considered 
it to be peremptory rather than recommendatory, legal rather 
than religious. We next come to what we have in an earlier 
part, called the juxtaposition theory. Mr. Mandlik’s argument 
on this point, to my mind, seems to be based upon a misconcep¬ 
tion which, as has already been noticed, led him to give to WV 
the same meaning, as it occurred in two different halves of the 
same verse, and in this case too the argument can be disposed 
of by noticing the fact that the precepts mentioned under six 
heads by him are not all of the same nature, nor do they refer 
to the same question as regarding capacity, or qualification, or 
status, but are a number of rules which are conveniently collected 
together as referring to one and the same subject, namely, the 
gift and acceptance of a son in adoption, and in such a case it 
would be unphilosophical to say from the mere fact of sequence 
that all have equal force and are or are not equally binding. 
Rules 1, 2, 3 clearly refer to what Mr. Justice Mahmood called 
formalities and preferences in matters of selection which are 
entirely beyond the pale of legal obligation. Again from the 
statement that a partial disability is attached to disregard of 
No. (4), namely, selection from the caste only, he infers that this 
rule alone is sought to be distinguished from the others. No 
doubt that is so as regards the particular effect that it produces, 
but the very fact that he mentions that the adoption stands, 
although with a partial disability, with regard to the rule exactly 
preceding the rule in question, seems to me to be proof that he 
wanted to differentiate its effect from that of the other, and thus 
signify that the exceptional effect of rule (4) is the above-men¬ 
tioned, while in the case of rule (5) no such result can happen 
on the very principle expressio unis. Nothing further need be 
added to refute the position of Sarcar except that in giving to 
the word «*^3i a recommendatory meaning only, on the 
authority of Dayabhaga, he stands alone, being controverted 
by Mandlik and by Mr. Justice Knox. We next have to direot 
our attention to the texts of Vasistha and Baudhayana prohibiting 
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the adoption of an only son, and before entering into the question 
of the construction of these two texts, it becomes necessary to 
consider two or three questions relating to rules of construction 
that have arisen in this connection, and about which much 
difference of opinion seems to have existed. The questions that 
have to be determined are :— 

(1) How far do the rules of interpretation contained in the 

Purva Mimamsa of Jaimini apply to the construction 
of legal precepts ? 

(2) If they do, does the rule that the mention of a reason 

makes the rule only recommendatory supposed to be 
applicable to matters of sacrificial ritual also apply 
to the construction of legal precepts ? 

(3) How far and in what cases does the maxim * Factum 

Valet quod fieri non debuit ’ apply ? 

On the first question we have the authority of that eminent 
lawyer and scholar Mr. H. T. Colebrooke, who at p. 342 of his 
miscellaneous essays says, “The disquisitions of the Mimamsa 
bear a certain resemblance of juridical questions, and, in fact, 
the Hindu law being blended with the religion of the people, 
the same modes of reasoning are applicable, and are applied to 
the one as to the other. The logic of the Mimamsa is the logic 
of the law; the rule of interpretation of civil and religious or¬ 
dinances ; each case is examined and determined on general 
principles ; and from the cases decided the principles may be 
collected. A well-worded arrangement of them would constitute 
the philosophy of the law; and this is, in truth, what has been 
attempted in the Mimamsa.” Dr. Siromani in his commentaries 
on the Hindu Law, ed. 1885, has, at pp. 47-54, discussed the 
mimamsic rules of interpretation and says, “ Many of the rules 
are derived from the Mimamsa Darsana and the karikas of 
Bhattapada. There are also some rules which are based on 
grammar ; while there are some which are tacitly recognised by 
Hindu jurists.” The subject is also dealt with by Golap Chunder 
Sirkar, on adoption, at p. 74, quoting Colebrooke, and also in the 
most recent work in Hindu Law, that of J. C. Ghose, who discusses 
the question in the appendix at pp. 739-742. As a result of the 
views of the above-named jurists it may be taken that the rules 
of Mimamsa were intended primarily for the use of religious and 
ceremonial precepts, and secular precepts also being mixed up 
with religious, some of those rules have been made use of by the 
commentators in the interpretation of certain secular and legal 
rules. From an examination of the rules quoted by Siromani as 
having been applied to .the construction of legal precepts, we 
find that they are all rules which natural logic and common sense 
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suggest, and hence their application to strictly legal precepts is 
based to a large extent upon this principle also. Hence it seems 
to me that such of the rules as have been approved by Sanskrit 
jurists and made use of as also being applicable to the construc¬ 
tion of legal precepts can be applied, and that all other rules of 
the Mimamsa should be carefully considered as regards their 
nature and applicability, before they are made use of with regard 
to legal precepts. 

We next come to the question how far the rule, supposed 
to be contained in the Mimamsa about precepts with a reason, 
can be applicable to the construction of a legal precept. The 
texts of Vasistha and Baudhayana under consideration are iden¬ 
tical and rim as follows: “ p qqr q *f>NZjh<n?l i 9 

tPwq.” As regards this text it has been said by Mand- 

lik and Sirkar that it is a well-known rule of the Mimamsa 
that whenever a rule is followed by a reason, the rule ceases to 
be obligatory and is only recommendatory. 

In the view that we have taken of the general applicability 
of the rules of interpretation it becomes necessary to examine 
whether the rule has ever been applied by any commentator, or 
whether there is anything in the nature of the rule itself which 
accords with natural logic, or which makes it necessary or equit¬ 
able to apply it to legal rules. Now as regards the first question, 
the rule in question seems nowhere to have been applied by the 
Sanskrit commentators to the construction of a rule of law. Al¬ 
though Mr. Mandlik says that Kubera and Nanda Pandita ap¬ 
prove of the principle and apply it on an examination of 
Nanda Pandita it will be seen that he simply says the rule con¬ 
tains a reason and says nothing more. I have therefore no doubt 
that Nanda Pandita had not the remotest conception of such a 
rule when he was discussing the adoption of a brother’s only son 
by a brother in D.M., Section II, 38, which says as follows, ‘ ‘ And 
hence from the sanction of the gift, of an only son, even in the 
present case, there is no room for the application of the prohibi¬ 
tion. For, since, as propounded in the sequel of this text, as¬ 
signing the reason (for he is destined to continue the line of his 
an cestors) the continuation of the line of his ancestors is com¬ 
pleted, by means of a son, although common to two brothers : 
it is established that the prohibition in question refers to persons 
other than brothers.” It is impossible to find how Nanda 
Pandita in this verse tacitly accepts the existence and applica¬ 
bility of any such rule of interpretation. On the other hand he 
is labouring to steer clear of the prohibition under question, in 
the case where the only son of one brother is given in adoption 
to his brother in the Dwyamushyayana form as the son of both, 
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the validity of which Nanda Pandita already estabhshed by a 
text of Manu, and goes on to say that the prohibition does not 
apply to the particular case, as it is based on an express text 
of Manu, and also because the act is such that it does not go 
against the reason for the prohibition contained in the rule, and 
thus establishes that the prohibition extends only to cases other 
than Dwayamushyayana adoption of a brother’s son. If it 
could be said that Nanda Pandita recognised the existence and 
applicability of such a rule of interpretation, it would have been 
much simpler and easier for him to have mentioned the rule and 
to have said that the reason being given, it is not obligatory and 
hence the act may be done, than to do what he has done, viz., to 
try to bring the case out of the prohibition in this round-about 
way. To my mind Nanda Pandita seems on the other hand to 
assume that every word of the text, the rule as well as the reason, 
is equally binding upon us, on the well-known principle of inter¬ 
pretation common to all systems of law, that due effect should be 
given to each and every word in a text of law ; and in fact in the 
passage relied on by Mr. Mandlik Nanda Pandita says that as the 
reason of the rule, viz., continuation of lix eage, is not affected by 
this mode of adoption, the rule is not broken, thus implying that 
the rule as well as the reason, every word of it, is equally binding, 
and he establishes that the particular case neither breaks the 
rule, nor the reason for the rule. See also Dat-Chan., Sect. v. 
27 and 28. 

Having therefore seen that, so far as is known, the rule in ques¬ 
tion has never been pressed into service by any commentator 
till now, it becomes necessary to see whether the two learned 
authors are entitled to propound the rule as one of universal 
application in construing texts of law. It should be particu¬ 
larly noted that Dr Siromani, who gives 27 rules of interpreta¬ 
tion, never mentions this as one of those, although this form of 
expression is pretty often met with in our Smritis, and that none 
else of the modern text writers ever thought of the existence of 
such a rale before these two learned authors have evolved it. 
In considering this question, I cannot do better than quote the 
admirable criticism of Mr. Mayne at pp. 35, 37. 

•“ The rule, if finally accepted as a governing principle of 
interpretation, would be of such a far-reaching character, that 
it may be advisable to examine whether such a novel and dis¬ 
turbing element should be added to the difficulties which already 
encompass every discussion upon Hindu Law. It must be 
admitted that the rule does not cany its own evidence with it, 
like a rale of grammar. Nor can it be shown that it was ever 
accepted by the Rishis, to whose words it is applied, or that it 
was thought of by anybody before it was evolved by Jaimini. 
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Nor can it rest on his personal authority, unless it can be shown 
that it has received general acceptance as part of the law of the 
country. And here it is remarkable that during the present 
century, no previous instance can be produced in which it has 
been relied on by any Pundit, or Vakil, or Native Judge, though 
numberless cases must have arisen in which it would have 
settled the controversy. It must, therefore, rest upon some 
obvious accordance with natural logic, and must apparently 
harmonise with the style of the early sages. In the case of- a 
merely earthly Judge, if he states a rule of law without anything 
more, his statement carries with it exactly the weight due to 
his authority. If he proceeds to say why he states the law to 
be so, his reasons can be discussed and rejected. But in the 
case of the early sages, who are either themselves Divine, or are 
speaking the language of the Deity, every word, whether rule 
or reason, is equally inspired, and is entitled to equal respect. 

[ See Nanda Pandita’s explanation of Dwayamushyayana quoted 
above.] It is still necessary to put a construction upon the ’ 
words, and to see whether the speaker intended to order, or to 
advise. But it is difficult to see how an apparent order, which 
it is impossible to disobey, can be deprived of its character 
because it is followed by a reason, which it is impossible to 
dispute. The second branch of the test would involve an ex¬ 
haustive examination of all the Smritis. A few instances, how¬ 
ever, lie upon the surface, which suggest a doubt as to the prac¬ 
tical value of the rule. Probably the earliest Rishi, who spoke 
of a widow as heir to her husband, is Vrihaspati. He states her 
right distinctly and positively, and then follows it up with the 
very satisfactory reason—* ‘ Of him whose wife is not deceased 
half the body survives. How should another take the property , 
while half the body of the owner lives ? ” So Manu gives a 
reason for the -position which he assigns to the son of an appoint¬ 
ed daughter, and to the son of an ordinary daughter ( 2 ). No 
one, I suppose, doubts that these texts are mandatory. It is also 
to be remarked that, when a commentator cites a text which 
contains a reason, he generally leaves the reason out, as for 
instance, in quoting Vasishta as to the adoption of an only son, 
and Vrihaspati as to the succession of a widow (a). This would 
indicate that he did not suppose that the reason nullified the 
text. Apparently the reason was intended to strengthen the 
injunction, where the sage was stating a rule which had not been 
laid down by his predecessors. It is probable that Jaimini’s 
principles of interpretation, which were intended to elucidate 
Vedic ritual, are incapable of universal application to secular law. ’ ’ 
But what seems to me to be certainly very remarkable is 
the authority cited by Mandlik for the rule in question. He 
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refers us to an Adhikarana constructed by Sabaraswami on 4 
Sutras of Jaimini which Mr. Mandlik calls the Hetumannigada- 
dhikarana (which means a chapter dealing with texts which have 
or contain a reason). But I have examined the Mimamsa Dar- 
sana published by Pundit Jibananda Vidyasagar at Calcutta 
in 1883, in which the Adhikarana is contained at pp. 57-60 ; 

• I have also examined the Shastra Dipika of Parthasaradhi Misra, 
which is also a similar commentary on Jaimini, published at 
Benares in 1861 under the Editorship of P. S. Rama Misra 
Sastri, and I have also examined the Jaimini Nyaya Mala, a 
remarkable work of the great Madhavacharye, who at the time 
he wrote the work was a Swamin and was known as Vidyaranya- 
swami, and whose legal work Madhaviya is an authority in 
Southern India and is referred to by the Privy Council in the 
Ramnad case, printed in Telugu characters in Vizagapatam by 
Sri Paravastu Srinivasa Rangachariar Maha Mahopadhyaya. 
In all these three works the Adhikarana is termed the Hetuvan- 
nigadadhikarana, which is entirely different from Hetumat. Mat 
is a suffix which means ‘ containing,’ whereas Vat is a suffix 
which denotes appearing like or resembling. It is clear, there¬ 
fore, that the Adhikarana refers to texts which appear like texts 
which contain a reason. This is also rendered more probable 
by the previous Adhikarana being the Vidhivannigadadhikarana. 
When all these three texts coincide in reading it as Va, I wonder 
how Mr. Mandlik could find ma in the Bibliotheca Indica edition. 
I have not got that edition before me, but I have no doubt that 
even in that Va alone will be found. Mandlik’s zeal for estab¬ 
lishing the rule perhaps made him misunderstand it as ma. 
Mandlik translates the first passage of the Adhikarana from 
Sahara Swami, viz :—^ t Jjyfa anprfw i SI iffa 

^ ^f?T Stef I into— 1 ‘ Now in 

regard to such Nigada texts having a reason, one should sacrifice 
by means of a surpa, for by means of that food is prepared, 
a doubt arises as to whether they are simply commendatory 
or contain a reason (making them obligatory).” Now in 
addition to the initial mistake of misunderstanding the 
nature and application of the Adhikarana itself, which mistake 
consequently vitiates his whole view, there are mistakes in this 
rendering of his. It is not Nigada texts having a reason, but 
Nigada texts that resemble those having a reason, again 
is not commendatory (an adjective form) but praise, and lastly 
the portion of his rendering within the brackets is nowhere 
found in the original, and is an addition of the translator, but 
unwarranted by the state of the original text. But I am unable 
to understand what he means by the addition. If he means 
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that by containing a reason the text is made obligatory, it is 
fatal to his own view. If he means the clause contains a reason 
and is still obligatory, it will be conceding that even in the case 
of clauses containing a reason, there are some which are obliga¬ 
tory. The true translation seems to be, ‘ ‘ Now in the case of 
texts which read like ‘ one should sacrifice by means of 

a surpa, for by means of that food is prepared,’ a doubt arises 
whether it is praise or reason.” The final conclusion of the 

Swami too is mistranslated. Itis TOWJ %gwfa*^snfq 

rendered by Mandlik into ‘ ‘ Therefore the import of the texts 
having a clause that assigns a reason is commendation only.” 

Here it should be noticed that the word qffq is entirely dropped, 

in addition to mistaking Va for ma. Hence the true translation 
is, ‘ ‘ Even though it reads like a Hetu text, praise alone should 
be understood.” Now the true meaning of the whole Adhi- 
karanais this, “ There are certain texts which are followed by 

clauses connected by the particle fa. Now fa is a Hetu 

introducing particle, and from the meaning of the text, their 
being cause and effect does not follow. Hence in such cases a 
doubt arises whether it is really a cause or whether it denotes 
praise, and in the case of such texts Jaimini comes to the con¬ 
clusion that they should be construed as praise. This is entirely 
different from what Mandlik understands the passage to mean. 
Now the effect of construing it as praise is stated to be not that 
it makes the preceding text recommendatory, but it strength-' 
ens the prohibition previously contained in the text. The 
whole Adhikarana is a chapter which rather goes to show that 
there may be certain clauses that appear like reasons but are 
not really so, and they should be considered as denoting praise. 
It may, however, be asked, if that is the effect of praise why 
should it be constrasted with reason, and does not such contrast 
lessen the force of the prohibition. The answer to it is stated to 
be that whenever a Hetu is given, it may be inferred that all 
things that satisfy the relation of cause and effect may come un¬ 
der the text. But this inference is of no avail as against an 
express text in words , which particularises a thing. Hence that 
particular thing alone is to be accepted. I have with great care 
and attention studied the whole Adhikarana with the aid of a 
learned Pundit, and I have not been able to find that it, in any 
way, lends support to the theory of Mandlik. He then refers to 
the Sutra ^ii*rra in chapter I, Quarter III, Sutra 4, at p. 73, 
which, he says, makes the matter more clear. Unfortunately 
it does not at all touch the present question. That refers to 
case of a text in the Sruti and of the consequent want of authori 
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tativeness of the Smriti. It says, “ There is the text of the 
Sruti ’ ’ f and the Smriti text I 

is opposed to it, as the former says you should simply 
touch it, while the latter says you should completely cover it. 
In such cases the objector says, I am entitled to infer the exist¬ 
ence of Sruti corresponding to this Smriti text. The answer 
is twofold: you cannot infer such a thing, because there is an 
express text to the contrary, and in the second place the motive 
or cause for the Smriti text is clear, for some people desirous 
of getting a new cloth, cover the Audambari with it completely, 
and that explains the Smriti text. In such cases there is no 
room for inference, and hence the Smriti text is no authority 
as against an express Sruti to the contrary. I have refrained 
from quoting the whole of Sahara’s commentary, as it is too 
long and cumbersome, but I would quote Madhava’s passage 
on this, as it is very short and fully and correctly represents 
Sahara’s view. It should be noticed that on this point all com¬ 
mentators are agreed that the above is the only meaning, for 
in certain other cases Madhavacharya gives two or three views, 
while in this'case he mentions only one, the above. On the whole 
it seems to me that there is no authority whatever for the very 
general and almost universal proposition that Mandlik lays 
down that whenever a text is followed by a reason, it ceases to 
be obligatory and is simply merely recommendatory. But it 
may perhaps be said that as in the case of the winnowing basket, 
if the following clause is really a reason containing one as saying 
by means of it food is prepared, all things by means of which 
food is prepared may be used for the sacrifice. But even in that 
case express words being stronger than inference, the former 
outweighs the latter, and the text should therefore be followed. 
Hence a fortiori, it cannot be said, that you may sacrifice with 
any vessel whatsoever. It seems to me, however, in the case of 
Vasishta’s text, about which we are entitled to infer that there 
is a Sruti text to the same effect, that whatever view we may 
take of the Hetu rule, this text comes within the Adhikarana 
above referred to, as Mandlik himself admits that it denotes 
praise. It can therefore be very safely asserted, that on a true 
view of the Mimamsa rule of interpretation, the strength of the 
rule in question is not in the least diminished, the effect, if any, 
being in the way of strengthening it. This error of Mandkk has 
been a fruitful source of much misconception about the reason 
containing rule, and I think that if the Mimamsa be truly and 
correctly interpreted as above, the whole foundation for the 
theory falls to ground. When people who have a great reputa¬ 
tion as Sanskrit scholars, make statements and give construc¬ 
tions of such abstruse and out of the way subjects like the one 
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in question, it is but natural that English Judges should accept 
those statements and constructions as correctly representing 
the law. The fault is not theirs, but lies with the people who 
without careful examination and deep study, give forth to the 
legal world theories which may be sufficiently mischievous to 
shake the whole fabric of Hindu Law to its foundation. 

Next as regards Factum Valet, Dr. Siromani in his commen¬ 
tary on his Hindu Law says at p. 127 : “ Jagannatha is pri¬ 
marily responsible for the erroneous notion which has prevailed 

so long that the words *Jifq I D. II* 

30, are equivalent to the Doctrine of Factum Valet —the appli¬ 
cation of the doctrine to matters relating to adoption is alto¬ 
gether unwarranted, and unsupported by authority, and at pp. 
192—194 we have a discussion of the rule, and Dr. Siromani comes 
to the conclusion that Factum Valet finds no place in Hindu 


[Passage from Madhavacharya’s Jaimini Nyaya Mala. 

fr tg cttcp ^ n 

*icft ^rr arafNr n 

T* fir tf ?r 

355 fr ^Tfiswicr i 

^«r zer- ^ 

f%^553qr a SB! I 3gThjVt*TOTVltf i 

1 wig*nf»nnn «ncr «rcroT*i*9iwur* 

fa q reftq q p i %gs i 

Law, and the doctrine of Jimuta Vahana, mistaken by some for 
Factum Valet, is only a truism which says that a text canndt 
alter the essential characteristic of a thing. The same subject 
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has been discussed by other writers at length, and here only 
reference need be made to them. Golap Chunder Sirkar on 
adoption at pp. 146—147, 150—153; J. C. Ghose, Hindu Law, 
pp. 368—369; Dr. Wilson’s works, Vol. V, 74; and Mayne, 
pp. 196—198. Mr. Ghose considers that although Factum Valet 
has no place in Hindu Law as pointed out by Siromani, yet 
Jimuta’s getting over the prohibition cannot be defended on 
any principle other than that akin to the doctrine of Factum 
Valet in English Law. Golap Chunder Sirkar lays down that 
where there are legal and moral prohibitions, a breach of any 
moral prohibition cannot be supported on the ground of Factum 
Valet, and an act done in contravention of the moral prohibition, 
is still valid when done, thus pre-supposing that the act is only 
morally prohibited. Mr. Mayne in his admirable work discusses 
the doctrine at pp. 196—198, and says in Section 156 at p. 198 
that ‘ ‘ the above principles give no help in a case in which it is 
possible to hold different views on the question, whether a 
particular direction is, or is not so imperative as to be of the 
essence of an adoption. For instance not only different courts, 
but the same court at different times, have disagreed as to the 
applicability of the doctrine of Factum Valet to the adoption 
of an only son.” 

From these authorities it is quite clear that the doctrine of 
Factum Valet, whether it finds a place in Hindu Law, or whe¬ 
ther it is engrafted on it as one of the principles of universal 
jurisprudence, is capable of application to cases only of a moral 
prohibition and not of a legal one. Of course, it will be absurd 
to say that when a certain act is legally prohibited from being 
done, it is still not invalid after it is done, on the strength of 
Factum Valet. If that be so every legal precept can be broken 
with impunity, and the doctrine will be of universal application 
in supporting breaches of legal rules. No doubt, as has been 
stated, “a text has only an invisible effect,” and-it cannot 
prevent illegal acts from being done in the sense that it does not 
offer any physical obstruction to the perpetration of the breach 
of the precept, but what a legal rule can do and will do, provided 
it is of the nature it purports to be, is to in validate the act, to 
treat it as not done at all in the eye of the law, although in fact 
it is done. And in cases where the act comes under the defini¬ 
tion of crimes, the State provides a punishment therefor. “ No¬ 
thing is too heavy for a text,” and in the eye of the law, the 
action is invalidated, by the Factum of it being supposed to be 
non-existent. Hence it is clear that this doctrine can be applied 
to the present question only after we have afrived at the con- 
* elusion that Vasistha’s and Baudhayana’s prohibition is only 
admonitory and not mandatory, and I may also state, that if 


Digitized by 


Go>. >gle 


Original from 

UNIVERSITY OF MICHIGAN 



26 


we arrive .at a different conclusion, the doctrine of Factum 
Valet will be utterly useless and quite incapable of application 
to the question under discussion. The text of Vasistha, which 
is also the same as that of Baudhayana, is as follows, and the 
passage in which it occurs may be given as follows :— 

n son* 5 ^JT^ 

BTerrfirefrfjr^s i 

<TW BTcTlfq?^ W*eP I 

s» 

i ft *r?nsmr i 

*r irfenrFtaT^T i ng; n 

On this text Mr. Mandlik argues on the strength of the rule 
of interpretation above adverted to, that as it contains a reason, 
the precept is only recommendatory, and he proceeds to say 
that on the Analogy of Kubera and Nanda Pandita, who allow 
a Dwyamushyayana form of adoption of an only son by an 
uncle because the fear of the extinction of lineage does not in 
that case arise, we may say that an only son may be given in 
adoption b} r a father or mother who propose to attend to their 
own salvation, and that of their forefathers, by either begetting 
another son, or adopting a son, or by following one of the numer¬ 
ous ways before mentioned of satisfying the debts to their ances¬ 
tors.” And he cites some examples which happened to his 
knowledge. From the above passage it is clear that Mr. Mand¬ 
lik either entirely misunderstood the case of Dwyamushyayana 
adoption allowed by Nanda Pandita, or is arguing on the assump¬ 
tion that the rule is only admonitory and tries to prove that even 
in that view the adoption of an only son does not go against 
the reason of the rule, as other arrangements might be made 
for the due perpetuation of the lineage and satisfaction of the 
debts to their ancestors. This may appear to be a plausible 
view, but on a closer examination it will be found that what 
Nanda Pandita allowed is not analogical to the case contended 
for by Mandlik. The case contemplated by Nanda Pandita 
is one in which in the very doing of the act you are not going 
against the reason of the rule, as by the peculiar form of adop¬ 
tion the boy continues the line of his real as well as his adoptive^ 
father, and Nanda Pandita could not be supposed to be so illogi- 
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cal as to say, “ You may break the rule, provided you can subse¬ 
quently make arrangements for perpetuating your lineage.” 
It does not require much logic to see that as soon as the act is 
done, the rule is broken, and this breach is not remedied by any 
subsequent arrangements that might be made. In this view 
of the rule, it seems clear that Mandlik’s construction is un¬ 
tenable, as also from the fact that he greatly depends upon the 
rule for this support, which, if it exists at all, as we have 
already shown, is not applicable to legal precepts and would 
work great mischief by converting many rules followed by rear 
sons, which have hitherto been considered by our tribunals to 
be obligatory, into mere recommendatory rules, and thus making 
the way for everyone breaking with impunity rules which are 
absolutely obligatory or prohibitory. The next contention that 
has been put forward by Golap Chunder, and only referred to by 
Mandlik, is that based upon the absolute property of the parent 
in the child to the extent of sale, gift, or deserting. It has been 
said that in the earliest stages of human society, of which the 
patriarchal stage was one, although not the very earliest, the 
power of the parent over the child was absolute. The patriarch 
was the owner not only of what he tilled, and what he got by 
his labour, but was the absolute and practically unlimited owner 
of his wife, his children, and whatever had been acquired by 
them, by their own labour. In such a state of society it is quite 
possible that the father’s power could in certain cases of neces¬ 
sity have extended even to the extent of selling away, giving 
away, or even deserting his own child, but all evidence as regards 
India points to the fact that such a state of society ceased to 
exist even at the very early and remote period when Manu’s 
Book was written, which roughly has been placed by eminent 
Sanskrit scholars a few centuries before Christ. In the Manu 
Smruti itself we have abundant and clear evidence of the joint 
family having become the normal condition in society, and of 
the growth of the rights of the various members of the family 
as regards the ancestral wealth and any property acquired by 
their own independent exertions without the help of the pater¬ 
nal horde. The text of Manu defining the adopted son shows 
that a son cannot be given except in distress. This strongly 
points to the conclusion that even in the time of Manu the 
father’s capacity to give away a son could only be justified by 
the exceptional circumstances of distress, thus negativing the 
absolute and unfettered right of the parent over the child. It 
is therefore clear that although there are to be found in Manu, 
Vasishta, Baudhayana, and a host of other Smruti writers, verses 
evidencing the existence of the patriarchal stage, yet in view of 
6be fact of their having mentioned the joint family as the normal 
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unit of society, and in view of the fact of their dealing with the 
rights of the members inter se in a way which nearly places the 
father, as well as the sons, on equal footing as regards ownership 
of property and freedom of action, as well as from many other 
points of internal evidence, it must be said that the texts which 
relate to the power of the father over his children and wife, or 
any other texts which point to the existence of the patriarchal 
stage, are only copied by the Smruti writers in veneration for 
their more learned ancestors who had gone before, and who 
spoke about such matters from their own experience. Such 
instances of copying rules are very common, and are to be found 
not only in the branch of adoption, but also in every other branch, 
such as marriage and sonship ; such being the case, it cannot 
be inferred from the fact of Vasishta saying so, that he still 
considers that a father had, in his own time, absolute property 
over his children. Such a view would strongly militate against 
the vested rights of sons in ancestral property, and also their 
capacity to acquire and own property separately. That being so, 
the proper construction of the stanza of Vasishta is not that the 
father had, and still has absolute property in his child, for such 
is not surely the case now, but that the origin of those peculiar 
rights that the father has over his sons and their property can 
be explained only on the supposition that the father had orig¬ 
inally, in ages long gone by, power of absolute disposition over 
his sons, which gradually dwindled into its present dimensions. 
On principle the act of giving away by the father is based by 
Vasistha upon such a right in the father, as nobody that does not 
own property can give it away to another. Hence he says what 
the rights of the father and mother are over the child as they aro 
found in his own time, and bases the existence of such power 
upon an original right of absolute ownership, which dwindled 
to the extent which he had described. It would be, therefore, 
inconsistent with sound principles of interpretation to construe 
the lines as first giving the father absolute power of disposal 
over his child and then limiting these powers by the subsequent 
clauses. For could it be said that at the time of Vasishta the 
father has absolute property in his children, so as to enable 
him to deal with them in the manner described in the text ? 
Moreover, as has been said, proprietory right is a creature of the 
law, and comes into existence by an express text of law. If 
Vasishta or any other Smruti writer says the father has absolute 
property over his children, it must be construed so, but Vasishta 
does no such thing. He bases the power of giving on procrea¬ 
tion, apparently a result of taxing his brains to find a reason. 
Again, another argument against the application of the doctrine 
Factum Valet to such a case based on the analogy of its applica- 
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tion by Jumitavahana to the case of an alienation of self-acquired 
immoveable property without the consent of his sons previously 
obtained is this. If it is once conceded that Factum Valet 
applies to this, all restrictions and rules imposed upon the adop¬ 
tion of a child by law should be null and void, for the argument 
applied by Sirkar to the above case, applies equally to all other 
cases, viz., there is a text which gives the father absolute power, 
this text or that text only tries to restrain that power, and 
hence the adoption made is still valid as the fact of the power 
cannot be altered by a hundred texts. In this way we can get 
rid of almost all those restrictions on adoption which have devel¬ 
oped gradually, which soften and render more equitable the 
dominant right of the father, and which, though much comment¬ 
ed on and criticised by jurists as innovations by the Brahmin 
Pandits, for their own self-aggrandizement, are calculated to be 
very salutary by virtue of the fact that they restrain the father 
from using it arbitrarily, and diminish the number of adoptions 
on account of the numerousness of the conditions necessary to 
be satisfied before an adoption can legally and validly be made. 
It therefore seems to me that such a view of the law is clearly 
untenable, and calculated to upset all settled rules. Moreover 
the analogy drawn between a son and self-acquired property 
seems to be more far fetched and unreal, than that which can 
be drawn between him and property acquired at the expense of 
or with the aid of ancestral property, or with what their Lord- 
ships of the Privy Council compared it, namely family property, 
inasmuch as the progenitor himself has within his own veins 
running the blood not of one but of countless of his ancestors, 
and in such a view the restriction on alienation on the ground 
of necessity seems fair, and certainly desirable. Apart from all 
these, the theory of the learned Sastri proceeds upon what I 
would venture to call a total misapprehension of the theory of 
Factum Valet, as was the case with the more learned Bengal 
Lawgiver, Jimuta Vahana. For Sirkar tries to prove that the 
text is only recommendatory, and hence you can do the act, and 
in doing so, applies the doctrine of Factum Valet, which applies, 
as has been pointed out, only to rules of moral obligations and 
not to legal ones, and says that by applying the doctrine, the 
act can be done, and the rule is therefore recommendatory only 
and not legally binding. It is evident that there can be no 
clearer case of arguing in a circle, as the whole argument pro¬ 
ceeds upon the presumption that wR*-rule is recommendatory, 
which' the learned Sastri had strictly to prove. 

It may next be said that as the rule is followed by the rule 
•of the woman giving and taking only with the permission of the 
husband, both the rules are of the same nature and are equally 
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recommendatory. It is clear that no such view can be main¬ 
tained, as no Court has decided that a widow can give in adop¬ 
tion without the sort of the permission referred to therein. No 
doubt different interpretations have been put upon the time 
when the authority is to be given, either at a time of adoption, 
or before, but all the courts except the Madras High Court have 
been consistent in holding that in the absence of such authority 
as they construe the text to mean, the adoption is invalid. The 
Madras High Court base the validity of the adoption made with 
the assent of theSapindas, though not with the husband’s author¬ 
ity, on the ground of usage, and also on the principle that the 
assent may be taken to be sufficient evidence of the desirability 
of the adoption. Hence it is clear that no such argument can 
be maintained. In fact, as I have ventured to state, the true 
way of construing this text of Vasishta is to allow the capacity 
of the father to give in the case of all except the excepted ones 
on the ground of power which he had by begetting the child. 
Mr. Sarkar throws out a suggestion that the three sages lay down 
the rule while dealing with the religious side of the questiqn, 
but far from being so, all the three sages are considering the 
question of gift and acceptance of a son in adoption, and the 
capacity to give, to take, and to be the subject of adoption, and 
these three are the essentials of a valid adoption from the civil 
point of view, as laid down by Mahmood J. in Ganga Sahai v. 
Lekraj Singh, and it should therefore be said that such rules are 
dealing with civil matters, rather than with religious. It is 
next important to consider the meaning and force of the words, 
“ should not give or take.” Mr. Sarkar Sastri says this is no 
more than the prohibition of the gift, and it does not carry the 
matter further than when the gift alone is prohibited, although 
Mr. Colebrooke seems to have thought it did. Now it is clear 
that in order that there may be a valid gift, both the act of 
giving and taking are necessary, and in the absence of one or 
the other of the two there is no legal gift. But the word gift 
has in addition to the narrower meaning, viz., the physical act 
of giving, as separate from acceptance, also the wider meaning 
in law of a legal mode of transfer without consideration and 
completed. In this sense it may be said that the prohibition 
of the constituent elements of the legal act of gift means the 
prohibition of the whole, and hence the whole gift is invalid. 
At the commencement of this thesis we have referred to the 
absence of mention by Manu of this prohibition in the Manu 
Smruti. Before leaving the examination of the Smruti law on 
the subject, it seems to be necessary to refer to this, as the absence 
of any such prohibition has been construed by C. J. Edge ancf 
J. Knox, who delivered the leading judgments in the case, as 
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proving that Vasishta’s prohibition was only recommendatory, 
and it was to some extent relied on by the Privy Council in 
support of this conclusion. Now Mr. Justice Knox in his learn¬ 
ed judgment in Beni Pershad’s case in 14 All., at pp. 119—121, 
has collected together all the texts bearing on adoption, and he 
says they are only very few. I owe it to him that the following 
are the only verses in the whole of the Manu Smruti that have 
any reference whatever to the subject of adoption. They are 
Chapter IX, 141-142, which say, “If the man who has an 
adopted son possessing all good qualities, that same shall take 
the inheritance, though brought from another family ; an adopt¬ 
ed son shall never take the family and estate of his natural 
father, the funeral cake follows the family and the estate, the 
funeral offerings of him who gives cease.” Then comes verse 
159, which mentions the adopted son as one ?>f the six heirs and 
kinsmen; verse 168 defines an adopted son. These are the only 
texts that refer to adoption in the whole of Manu Smruti, and 
from the absence of any such prohibition Mr. Justice Knox, 
Edge, C. J., and others infer that there never was any such pro¬ 
hibition, and that it was created and brought into existence by 
Vasishta, who is mainly responsible for this, and that therefore 
it must be concluded that the rule has never been and is never 
to be considered as absolutely prohibitory. It is to be noted that 
although Mr. Justice Knox says they are very few, the question 
did not present itself to him why the texts were so few, and if 
such a question presented itself to him I dare say he would not 
have fallen into the error of drawing the conclusion that he did. 
Mr. Mayne has discussed this matter in a very able way, and if 
the learned Judge had his attention directed towards the ques¬ 
tion and Mr. Mayne’s explanation, I believe he would not have 
fallen into this error. It is an undoubted fact that the law of 
adoption is a thing of gradual and constant growth from a very 
small and insignificant beginning, even perhaps in the Vedic ages. 
But it should not be assumed that the paucity of texts on adop¬ 
tion was due to the fact of the existence of a son not being con¬ 
sidered a necessity. However much authorities differ as to the 
reason for the'craving for posterity, still all are agreed that the 
existence of a son has been from even the primitive stage of 
society considered necessary and was anxiously sought for. 
Hence although adoption was not much in vogue, still on account * 
of the existence of the other ten kinds of sons, excluding the 
Aurasa and the Dattaka, the craving was amply satisfied More¬ 
over, that the above view is consistent with the philosophy of 
law is evident from the fact that in the Aurasa, Putrikaputra, 
Kshetraja, Gudhaja, etc., there is a closer resemblance in the 
Aurasa than in the case of the Dattaka, Krita, etc., as the strange- 
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ness of the relationship is not so transparent, while in the Dattaka 
and other cognate forms of sonship the fact of the strangeness 
of the relationship is evident and clear to all. Moreover, society 
must be somewhat advanced to admit of a fiction of law like the 
fiction of sonship. 

And this fact is completely borne out by the paucity, of texts 
relating to adoption in the early Smruti writers. We have 
enumerated above the slokas that are to be found in Manu, and 
they do not amount to more than four. These texts are only 
those which define an adopted son, and which fix his right of 
inheritance, and nothing more, and these amply prove that the 
subject was not in Mann’s time of great importance, and that 
adoption was very rarely resorted to for the affiliation of a son 
for the perpetuation of lineage in view of the recognition of 
persons as sons, although they were not really sons. Hence it 
is clear that the restrictions imposed upon adoption were also 
very few, and it is a significant fact that as adoption became 
more and more common, the restrictions on it have also largely 
multiplied to counterbalance the numerousness of cases, prob¬ 
ably due to the fact of natural instinct being to some extent 
disposed against recognising a stranger as a relation, especially 
- a son, or a relation as the closest of all relations, the son. The 
only restrictions, if they are really such, contained in verse 168 

are denoted by the three words WW, . If 

we begin from the last we can easily see that these were not 
restrictions of a peremptory type, but were simply qualifying 
words describing the characteristics or points that ought specially 

to be sought for in the case of adoptions, flfintawi (who 

is affectionately disposed) is, I have not the least doubt, 
only a qualifying phrase denoting that it is highly desirable that 
the son should be affectionately disposed, and the interpreta¬ 
tion has never, so far as I have been able to ascertain, put upon 
it, that being affectionately disposed is a condition precedent 
for a valid adoption, and this is so as the giving is the act of the 
natural parent, and at a time when it is not easy to say whether 
the boy is affectionately disposed, or is disposed in any way at 
all towards the adoptive parents. Next let us consider the 

word Wri which literally means similar; and which, although 

interpreted to mean of the same or equal in class, seems 
to me to connote a general similarity in disposition, habits, near¬ 
ness of relationship, status in society, rather than in equality 
in caste specially and exclusively of the other similarities ; and 
in this view it seems to be that Manu did not intend to say moi«e 
than that the son should be similar to the father. Next let 
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us examine the word , which means, in distress; on this 

word Vijnaneswara says “ I 

From the mentioning in distress, (he) should not be given 
in the absence of distress, the is to the giver. This 

obviously means that where there is no distress the son should 
not be given. Mr. Mandlik following Vyavahara Mayukha by 
a most strained interpretation says on this that this prohibition 
regards the giver and not the act. It is not easy to see how 
Vijnaneswara had the exclusion of the act in his mind at the 
time of writing his gloss. To my mind the true construction 
as consistent with the language and the grammatical construc¬ 
tion of the word seems to be that Vijnaneswara asks himself 

the question, “ There is the word whose is it, is the 

giver to be in distress or the taker ? And as the verse says 
“ He should give in distress,” the HTPnf, viz. distress, is only 
that of the giver, and not that of the taker. Even in the case 
of this distress it is clear that it is not an absolute limitation, 
but it was only a limitation introduced by Manu saying that 
the son should be given on rare occasions only, as when the father 
is in distress ; no subsequent commentator has laid stress on 
this point, except theMitakshara, and it is clear that it has never 
been considered as of legal obligation. Moreover distress, simi¬ 
larity, etc., are very wide and general terms, and are not specific 
enough to be known without the further enquiry, ‘ what is the 
nature of the distress which is meant, and what is its quality ? * 
Nothing is said about it in Manu, and the only conclusion seems 
to be that by the use of the word he intended that the father 
can give away a son only in very rare and exceptional circum¬ 
stances. No other restriction is to be found in Manu, and still 
the courts have never drawn any inference from such silence 
of Manu, as regards the restrictions not found therein, but later 
imposed, that such prohibitions not having been mentioned by 
Manu were only recommendatory. ’ If that were not so, all the 
latter restrictions, which are of legal obligation, will be construed 
to be monitory only by the silence of Manu. Hence the true 
view seems to be that Manu’s silence is quite natural, as all 
these restrictions are latter-day developments, and Manu could 
not predict what developments the law of adoption would take 
in future. On the other hand it may with great reason be urged, 
that the silence of Manu is accountable by the fact that the 
subject of adoption being very rare and insignificant, the adop¬ 
tion of an only son was, a fact never in the contemplation of 
Manu as likely to take place, and for that reason he might not 
have thought it necessary to mention any such prohibition at 
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all. Before finishing this branch of the subject it is necessary 
to refer to an argument of Mr. Justice Knox at p. 121,1.L.R., 
14 All., wherein adverting to two verses 137 and 138 of the 9th 
Adhyaya, which speak of the son’s importance in giving im¬ 
mortality to the father and delivering him from hell, and saying 
that some commentators infer that Manu did know of the essen¬ 
tial qualification that a son must not be an only son, Knox, J., 
remarks that it will ever be a mystery to him why Manu should 
have left it as an inference. But the mystery would have been 
cleared up, and it would have been as broad daylight, if only the 
view above referred to of the insignificance of adoption itself in ear¬ 
ly ages, and of the gradual development were borne in mind ; and 
this rarity of adoption, together with the necessity of a son, both 
temporal and spiritual, would strongly have pointed to the con¬ 
clusion that Manu considered the giving of a son itself to be 
extremely rare, and much less did he think that an only son 
would ever be given away, and hence he left it as an inference 
from cognate restrictions, rather than a direct prohibition in 
express terms which seems to have become necessary by the 
time of Vasishta, when adoption was more developed than in 
the time of Manu. Next we come to the text of the Mitakshra, 
which however is not, as those that have gone before, are, a 
Smruti, but only a commentary by a learned man of the Smruti 
of Yajnavalkya. But it has always been considered as one of 
supreme authority over all Hindus except those governed by 
the Dayabhaga school, as. correctly interpreting the law con¬ 
tained in the Smrutis. 

Verses 9 to 11, Chapter I of Mitakshara run thus :— 

3** n” ifcT d | qig** ufcnhi: i 

ct*t mr: *r shir gw sf* 



* %*5 I *TT*- 

“ He who is given by his mother with her husband’s consent 
while her husband is absent or after her husband’s decease, or 
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■who is given by his father or both, being of the same class with 
the person to whom he is given, becomes his given son. So 
Manu declares.” By distress it is intimated that the son 

IS 

ought D °^ k e &i yen un ^ ess there be distress. This prohibition 


regards the giver. Similarly an only son-—not to be given,. 

for ‘there is the Smruti of Vasishta to the effect that “ But 
he should not take or accept an only son.” ” Similarly 
even though there are many sons, the eldest should not be 
given, for a man becomes a father by the birth of the eldest 
son, from the chief ness of his in doing the duties of a son.” 

It is almost undoubted now that the translation of Mr. 
Colebrooke of the prohibition regarding an only son into ‘ must 
not ’ is unwarranted by the language of the original text, al¬ 
though it might perhaps be defended on the ground put forward 
by C. J. Sargent in 14 Bom., 249, that Colebrooke understood 
the passage as implying an absolute prohibition ; yet we can¬ 
not say with Sargent, C. J., that Westropp, C. J., knew the state 
of the original text, and even supposing he did, it would be as 
pointed out by the Privy Council following Colebrooke as of 
supreme authority instead of discussing the text of the Mitak- 
shara, wherein he could have referred to the view of Colebrooke 
as embodied in his translation. 

It must be conceded that these three prohibitions, as ex¬ 
pressed by Vijnaneswara, are couched in almost the same terms 
and are connected with each other by the word 1TOT, meaning 
4 similarly.’ But although there is this common feature, it is 
submitted that much stronger reasons than these should be 
shown for construing all these texts as of the same legal efficacy. 
In the first place it is to be noted that an express prohibition, 
whatever may be the nature of it, is inculcated only as regards 
the second of these, viz., that about the adoption of an only son, 
while the other two, adoption except in a case of distress, and 
adoption of an eldest son, are only the inferences of the author 
from certain statements of Smruti writers, and it can therefore 
be asserted that while the prohibition of the adoption except in 
case of distress, and of the eldest son, are matters upon which 
the author has expressed a clear opinion, and especially when 
the Smruti writers do not expressly, or by necessary inference, 
say so, the two prohibitions seem to rest entirely on the author¬ 
ity of the commentator himself, and he is mainly responsible 
for the view, while in the case of the second, that of an only son, 
thp author does do no more than quote the text of Vasishta and 
give its purport in his own words, which are an exact paraphrase 
of those of Vasishta. 
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This difference of treatment is very material, as although 
the three prohibitions are similarly expressed, still in view of 
Vijnaneswara quoting the text of Vasishta, and giving its para¬ 
phrase, it is to be understood that as regards this prohibition 
at any rate he refers us back, to use the language of Edge, C. J., 
to the original Smruti text itself, whose meaning determines the 
binding nature of the prohibition. Of course it cannot be denied 
that Vijaneswara himself by saying that (he) should not be 
given except in distress, similarly an only son should not be 
given, similarly the eldest should not be given, seems to imply 
that in. his view all the three should not be given, and in this 
respect the three prohibitions are similar. But my submission 
on this matter is that though they are so expressed, still these 
statements leave the matter entirely in the dark, whether the 
prohibition is only based upon religious considerations, and is 
simply admonitory, or whether all or any of them are legal and 
binding obligations: and although we cannot decide as to the 
giving except in distress, and the giving of the eldest son, at 
least as regards that of an only son we are referred to the text 
of Vasishta, whose view is to guide us in arriving at a conclusion. 
Again the nature of the other two prohibitions seems to indicate 
that they are not ex nature rei obligatory. By saying distress, 
it is a question what sort of distress is meant and what is the 
quality or magnitude of it, and in view of the vagueness of the 
prohibition it seems to be incapable of.enforcement. This view 
gains strength from the fact that in none of the subsequent texts 
is this insisted upon as a condition precedent for the validity of 
the adoption, and it seems natural to imagine that it is only a 
recommendatory precept based on purely obvious and worldly 
reasons. Now the adoption of the eldest son stands on a differ- ' 
ent basis altogether, and is entirely free from the vice of indefi¬ 
niteness above pointed. But in this case, if we for a moment 
consider the reason assigned to the prohibition, we can easily 
see that it comes to this, namely, that no doubt all the sons are 
able to save their ancestors from hell, and to do the needful 
religious ceremonies, and thus perpetuate the lineage of their 
ancestors ; but in view of the eldest amongst these being the 
chief and most important of all in doing the duties of a son to 
his ancestors, he should not be given away. Hence supposing 
the eldest son is given away, it undoubtedly comes within 
Saunaka’s second clause, “ by a man having many sons should 
the gift of a son be made with every effort,” wlfich is wide 
enough to include the eldest son also; and although the chief son 
in doing the duties to ancestors disappears from the scene, all 
the other sons are capable of doing these duties. It should 
also be noted that the text regarding the merits of an eldest son 


Digitized by 


Go^ 'gle 


Original from 

UNIVERSITY OF MICHIGAN 



37 


does not say that there is any difference in the religious merit 
between the case of an eldest and of other sons, but that the 
eldest son is the chief person in doing the duties of a son, re¬ 
ferring to the well-known and universal practice of the eldest son 
performing the usual ceremonies, while the other sons stand by 
him. This is also evident from the fact that when brothers 
separate themselves, not only does the eldest perform all the 
ceremonies, both annual and periodical, but all the other sons 
severally perform the same. Hence from these facts it seems 
clear that there is nowhere in the whole field of Smruti law an 
express prohibition referring to an eldest son, and that although 
such a son may be given away, there is not the least reason for 
the obsequies of the father failing, or for the accrual of any 
religious or- temporal loss. From this it is clear that prohibitions 
1 and 3 are from their very nature recommendatory only, and 
no such reason applying to the case of an only son, it cannot be 
attributed to Vijnaneswara that all these are to be considered 
as of equal force and binding nature. 

Here it seems necessary to refer to the translation of Vijnane- 
swara’s commentary by Colebrooke, who is justly famous as one 
of the greatest Sanskrit scholars, and of whom Mr. Mayne says 
‘ ‘ he was not only the greatest Sanskrit scholar, but the greatest 
Sanskrit lawyer whom England has ever produced. ’ ’ Colebrooke, 
while translating the text about the prohibition as regards gift 
except in distress, uses ‘ should not,’ while in the case of that of 
an only son lie uses ‘ must not,’ and of that of an eldest son he 
uses ‘ should not ’ again. No doubt the judgments of Mitter, J., 
and especially of Westropp, C. J., proceeded upon a considera¬ 
tion that the words * must not,’ as opposed to ‘ should not ’ in the 
other two cases, were to be so found distinctly in the original 
work itself. But on a comparison of the original text itself with 
the translation, it being found that the words are the same *l^r: 
the conclusion was at once drawn that Colebrooke was in error. 
I do not think that anybody would contend that Colebrooke 
was ignorant of the distinction between ‘ must not ’ and ‘ should 
not,’ nor could it be said that for the sake of elegance he trans¬ 
lated the same phrase in different ways, as in every translation 
which aims at being literal and correct, elegance is to be sacri¬ 
ficed for the sake of other considerations, nor could it be said 
that it was a mere slip, for if so there is no reason why the ‘ must 
not ’ should go with the case of an only son while that of distress 
and eldest son are referred to as * should not ’; nor can it be 
said that Colebrooke was ignorant that was the phrase 

used in almost all these three cases, for there appears to be no 
Other reading of the text. Hence we cannot but infer that the 
variation was advisedly introduced by Colebrooke to charac- 
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terize the distinction between the three precepts, the prohibitions 
regarding an only son contained in Vijnaneswara being construed 
by him to be of a binding nature legally, while the other two are 
not. No doubt it is unfortunate that Colebrooke should have 
incorporated such a view in the original translation itself, but 
the conclusion cannot be resisted that Colebrooke construed 
the text in the manner indicated above. We will refer hereafter 
to his independent and express opinion on the matter, but it 
is sufficient here to say that it is in accordance with the above 
view. Narada, who is considered by Dr. Jolly to have flourished 
about the 11th century A.D., and consequently about the same 
time as Vijnaneswara Yogi, will be referred to later on while dis¬ 
cussing invalid gifts. We next come to the modem writers, or 
writers of the third period, according to Knox, J. Surely at the 
head of these stands the Dattaka Mimamsa of Nanda Pandita, 
a writer of the Benares Branch.of the Mitakshara school, who 
is undoubtedly treated as an authority in matters of adoptoin 
in all parts of India, while the weight to be given when in con¬ 
flict with certain other local treatises varies slightly in the vari¬ 
ous schools. See 12 M.I.A. 437 (Ramnad case) Rungama v. 
Atchama, 4 M.I.A. 97, 9 All., 322. West and Biihler, p. 864, 
14 Bom., 259, 21 AH., 461. 


His text runs thus :— 

TZitft <$rnr qrasr 

cr?q«r^T*f qnq i q£fhr tj*i qqn<r 

* qfa s qi w cT i qr qiwfjrefqnjqqnreqr- 

^ TTTRfcTCnf f^T 

q ig q qqfr i srfernTfairqtsfq l 

qqjTcr i aw tg*TTT 

“*r fr qrarcrq ^ri i qpf qr<TTqfqfq$f?r 

qqrqnft qtfacn i ^ qT<?«feTO*t%wrkfq wqft«nqi<j i 
*nr “Ra^jrfq ^ qrcunt i fqqj% 

qr qfew n rtf fqg: n q* qti?l*q*;qrcqr i qm 
smfs” sfec i q^qni«rfqqq i 
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wff, swt * 5Tres* 

^1 *4*9 5fffw | 

srrq^fq fr sreTO q£w%* ^fr*n n 

tft s?oniNr ir*- 

This passage from Nanda Pandita is clear on the question 
and says that such a gift is absolutely prohibited. He depends 
upon Saunaka, Vasishta and Narada. We have discussed the 
views of Saunaka and Vasishta, and they are against the valid¬ 
ity. We will find that Narada’s text is of the same effect. 
That the conclusion of Nanda Pandita is that such a gift is 
invalid is placed beyond doubt by the fine of argument he has 
taken. He says in order to create a transfer of property, there 
should be gift and acceptance, and without the latter there is no 
valid transfer, and there he says the text of Saunaka implies all 
this, that the gift as well as the acceptance is prohibited, and 
hence no property will pass. A further and stronger reason he 
gives from the fact that Narada and another Smruti writer 
totally deny the existence of any proprietary right of the father 
in his only son, so as to enable the father to give away his only 
son. Hence his conclusion is that no such gift can be made. 
He also construes Vasishta’s text to mean that both gift and 
acceptance are not allowed, and the same result follows, Mr. 
Justice Knox, in criticising this passage, refers to the first part 
of Saunaka’s text, and is compelled to admit that it is very 
emphatic, but he is apparently carried away by the argument 
of Mr. Mandlik, which we have already pointed out is defective 
* in more ways than one. It has also been suggested that there 
is internal evidence in the Dattaka Mimamsa itself to show 
that Nanda Pandita himself did not consider the adoption to be 
absolutely void, and the non-user of the particle %, and a cer¬ 
tain obscurity and want of crispness in the fine of reasoning is 
also referred to; but it is clear that such general remarks will 
be of no weight whatever when considered along with the line of 
argument above adverted to as being contained in the passage 
of Nanda Pandita. The only contention that therefore remains 
to be noticed, is that while in Section III, in the case of adop¬ 
tion of a boy different in .caste, the answer of Nanda Pandita is 
that such an adoption is not invalid, but that such a son is 
entitled to food and raiment, and Section V refers to a case 
tfhen the ceremonies fail and the result is stated to be that the 
filial relation even fails, in Section IV no such result is stated. 
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We have shown above the reasoning on which the view of D.M. 
is baaed, and we have shown the result he had arrived at, and 
if it still be asked why he does not expressly say so, all that can 
be said is he has shown that result by clear and unequivocal 
texts, and otherwise the necessity for quoting those texts will 
be absolutely nothing. Again Mr. Golap Chunder Sirkar says 
that “ if the adoption of an only son were not valid in law, but 
ab initio void, there could be no real gift and acceptance, and 
no sin could be incurred by the so-called giver and acceptor 
who were parties only to the mechanical act of giving and taking. 
When you say that a man commits sin by the gift or acceptance 
of a thing, you use these words in the ordinary sense of extin¬ 
guishing or creating a right to the thing; and if such right is 
not effected in any way there is neither gift nor acceptance, how 
then can sin be committed by the persons concerned in the sham 
transaction ? Hence from Nanda Pandita’s argument you 
cannot but draw the conclusion that the adoption of an only 
son must be valid in law.” This argument is entirely based 
upon a mistaken hypothesis. The argument really is this :—If 
you say that such a gift is valid in law, still as the offence of 
extinction of lineage is incurred, there is sin attaching to the 
giver as well as the taker. Hence by prohibiting such a gift- 
altogether such a sin is prevented from accruing, and hence the 
gift and acceptance is prohibited. This is clear and requires 
no explanation, but Mr. Sirkar Sastri’s ingenuity leads him to 
argue that there can be only sin if there is real gift and accep¬ 
tance, and hence such a gift is valid, although sin attaches to it. 
The unsustainability of the argument is apparent on the face 
of it. In this connection, it is also necessary to refer to a cer 
tain passage in the D.M. referred to in ail earlier part of this 
paper, that the rule of Vasishta does not apply to the case of 
adoption of a brother’s only son, as the offence of extinction of 
lineage does not there appear, and we have given our conclu¬ 
sions thereon before, and they fully go to support the theory of 
Nanda Pandita of the invalidity of such an adoption. 

We next come to the Dattaka Chandrika, whose authority 
on matters of adoption is only second to that of the Mimamsa, 
although a doubt has been thrown on the authorship of the 
Chandrika. It premises that a brother’s son must be preferred 
to others, and answers the objection when such brother’s son is 
his only son by saying that such an adoption constituting the 
Dwyamushyayana form, does not come under the text*of Vasish¬ 
ta and is therefore valid. The remarks made above on a similar 
view of Mimamsa apply here, and prove that the author of the 
Chandrika too considers the rule as binding. Otherwise he 
need not have tried to distinguish the case from that contained 
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in Vasishta’s rule. The next treatise, the Dattaka Niraya, is 
the first that clearly upholds the validity of such an adoption, 
although sinful from a religious point of view, and thus strikes 
the first note of discord in an unbroken and hitherto uniform 
current of opinion. It says, “ Next the law relating to the gift 
and acceptance of a son is considered. On this Vasishta says, 
‘ In this text, the prohibition of the gift of an only son is 
mentioned for the purpose of showing that sin is incurred by 
so doing, and not for the purpose of showing that the gift is 
invalid. ’ Similarly also the gift of the first-born son is also pro¬ 
hibited, for Manu says.” 

This work has never up till now been treated of as an 
authority, and it is not possible to say what amount of authority 
is due to his statement, for in coming to the above conclusion as 
regards the interpretation of Vasishta’s text, he nowhere adduces 
any argument which either by its accord with natural logic, or 
consistency with jurisprudence, should convince us ; and there 
is nothing whatever to compel us to accept the ipse dixit of the 
author. No doubt it is in favour of validating the adoption, but 
no weight can be attached to it, as he adduces no arguments to 
support his conclusion, and as he is not an accepted authority. 
We next come to Jagannatha’s digest, compiled by Jagannadha 
Tarka Panchanana at the instance of Colebrooke about the end 
of the eighteenth century. He clearly says that such a gift 
when made is valid, although there may be sin attaching to 
such gift and acceptance. Now as regards the authority of 
Jagannatha conflicting views are held. Mr. Mayne says, “ Cole¬ 
brooke himself early hinted a disapproval of Jagannatha’s labours 
as abounding with frivolous disquisitions, and as discussing 
together the discordant opinions maintained by the lawyers of 
the several schools, without distinguishing which of them is the 
received doctrine of each school, or whether any of them actually 
prevail at present.” On the other hand Mr. Justice Mitter 
pronounced a high eulogium upon Jagannatha and says, ‘ ‘ I ven¬ 
ture to affirm that with the exception of the three leading writers 
of the Bengal school, Dayabhaga, Dayathatva, Daya Krama- 
sangraha, the authority of Jagannatha is, so far as that school 
is concerned, higher than that of any other writer on Hindu Law, 
living or dead, not even excluding Mr. Colebrooke himself. His 
own opinion, whenever it can be ascertained, may generally be 
relied on as representing the orthodox view of the Bengal 
school.” "It seems extremely singular that Jagannatha, who 
is considered by Mr. Justice Mitter to be such a high 
authority, and by Mr. Mayne to represent generally the views 
of the orthodox party of Bengal, should come to such a 
conclusion on a question which, it must be admitted, 
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to a large extent depends upon religious benefits, especially 
when the course of decisions, as will be presently 
shown, was consistent with the orthodox view of the 
matter. The Sarasvati Vilas, the Smruti Chandrika, the Vira- 
mitrodaya and other works simply quote Vasishta’s prohibition 
without expressing any independent opinion, and therefore they 
are not discussed here. J, vide Sarasvati Vilas 368-369. 
Viramitrodaya ii, 8. Mr. Sirkar in connection with this says 
that this accords best with reason, for, he argues, if such an 
adoption he pronounced invalid in law, the decision must be 
based upon the principle that a man is legally bound to have a 
son, hence such a gift is not permitted by law, and that consis¬ 
tently with this you must go the length of compelling each 
sonless person to provide himself with sons, and this result is 
obviously absurd. Now this argument would be valid if the 
original invalidity of the adoption is based upon the principle that 
.every person is legally bound to have a son. But that is not 
the principle on which the invalidity of the adoption is based. 
The invalidity is based upon the parent’s incapacity or want of 
power in giving away an only son, on whom not only he, but 
also his ancestors have claims for the performance of the periodi¬ 
cal and annual ceremonies, and for the perpetuation of their 
lineage, and celebrity .of their name. Hence the want of abso¬ 
lute power of disposal being the basis of the invalidity of such 
an adoption, the rest of Sirkar’s reasoning built on the assump¬ 
tion of the application of this principle, and this principle alone, 
falls to the ground. There are other arguments of Mr. Sarkar 
which seem to be very trivial and not deserving of much weight, 
such as giving away is best for a poor man with an only son, 
that religious ceremonies are not performed through poverty, 
or through want of religious enthusiasm, and the only answer 
that should be given to these, is that law is made in the view 
that every Hindu behaves as a Hindu ought to, and in consis¬ 
tency with the notions of Hindu society and its practices ; the 
law should be promulgated on the assumption that people gene¬ 
rally follow the teachings of Hindu Religion and law, and law 
is made to meet the requirements of society presumed to be 
in accordance with Shastras only. As regards the poor man 
giving away his only son, rather than allowing him to starve, 
the case imagined by the Pandit is rather extraordinary, and I 
doubt whether such a case ever finds existence in reality except 
in the mind of the Pandit. I rather thought that it*is, if any, 
a craving for greater wealth that tempts parents to part with 
their sons, and even then, from my knowledge, and from the 
experience of aged men in this Presidency, giving away in adop¬ 
tion is not so often resorted to with purely motives of temporal 
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aggrandizement, although they form some of the motives which 
make people give away, their sons. 

We had occasion to refer to the Smruti Chandrika and 
Viramitrodaya and other works as quoting Vasishta’s prohibi¬ 
tion, and we deferred the consideration of texts on invalid gifts 
till now. Mr. J. C. Ghose has brought to light the inestimable 
fact that whenever a son was declared if referred to an 

only son in the view of the commentators, and that was • 
included in Vpi, and was not only meant to signify gifts which 
are merely immoral, as offending against religious notions, but 
were also invalid, in the sense that no such gift can be recognised 
by law. To use the language of Mr. Ghose, “ There is no room 
for speculating upon the meaning of Now Smruti Chan¬ 

drika, while treating of the gift of an only son and saying that 
it is refers us to the discussion in the chapter on gifts. 

On turning to the chapter on gifts we find that the author lays 
down that includes and means with reference to 
the following verse of Narada :— 

ft I 

It is to be noted that Nanda Pandita, too, when he quotes this 
verse, says this prohibition of the gift of a son relates to an only 
son, and it is not the single opinion of Nanda Pandita as was 
supposed by Mr. Justice Knox in the 14 All. case, but the Smruti 
Chandrika, as well as the Viramitrodaya, distinctly say that 
such a prohibition refers to an only son. Apastambha, who is 
undoubtedly a very ancient Smruti writer, prohibits the gift of a 
son and a wife in similar terms, and it is to be inferred that that 
prohibition refers also to the case of an only son. Nanda Pandita, 
it should be noticed, quotes another Smruti, whose name he does 
not mention, that the father has only power over his sons and 
wives, in ordering them, and that he has no such power over the 
son in the matter of gift or sale of him. This text distinctly 
denies the capacity of the father, as well as his absolute owner¬ 
ship, to dispose of a'son in any manner he likes, and it follows 
that in the face of a distinct prohibition the gift of an only son 
is absolutely invalid. He also quotes the Yogeswara as saying, 

“ except the son and the wife, anything may be given (Deya), 
thereby meaning a son is Adeya, which is also interpreted by 
Nanda Pandita to mean an only son. As shown above the 
Smruti Chandrika distinctly says that in Nanda, Adeya is also 
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included in Adatta, and further proceeds to lay down a rule 
which applies to the other Smruti texts quoted above, viz., 

which can be paraphrased into— ‘ ‘ the thing given, should be 
taken back, because both in the case of Adatta and Adeya, the 
legal effect of gift does not take place, there being no accrual of 
another man’s ownership.” The Viramitrodaya nearly repeats 
the same thing over, and it seems conclusively to follow that even 
though a thing is said to be Adeya, it cannot legally and validly 
be made the subject of a gift, and an only son being Adeya, as is 
seen from the language of the Smruti writers noticed above, must 
come within the above ruling, and must hence be incapable of 
being the subject of a gift. 

Mr. Ghose, in addition to the above, also points out that the 
Mayukha also says there is no Vyavahara Siddhi in the case of an 
Adeya, and says there is further Prayaschitta to be performed. 
It is undoubted, therefore, that he too contemplates the non- 
siddhi of Vyavahara in the case of the adoption of an only son. 
The Vivada Chintamani, a Mithila authority, is also quoted as 
saying that the gift of a wife and son without their consent 
are void, and as further laying down that an only son cannot be 
given even when he consents. Hence from these authorities 
on invalid gifts the conclusion is irresistible that the gift of an 
only son is an invalid gift, even from a legal point of view, apart 
from the irreligiosity of the act, and the sin attaching to both 
the giver and the taker. The above passages, I think, suffi¬ 
ciently refute the argument of those who contend that no¬ 
where has it been said that such a gift is invalid, and that conse¬ 
quently the gift is legally valid although it may be immoral. The 
above passages show clearly that no property passes in such cases, 
there is no accrual of the ownership of another person, and that 
there is no Vyavahara Siddhi in the case of such gifts. No 
doubt these statements are made generally as regards Adeya, 
but it cannot be denied that a son and a wife, son being con¬ 
strued to mean an only son, perhaps, by its use in the singular, 
and by the authority of Vasishta, are Adeya, and a fortiori from 
the express prohibition in Vasishta as regards an only son, he is 
also an Adeya, and consequently incapable of being iegally and 
validly given away. 

Before finally leaving this part of the subject, it seems to 
me that it is necessary to state that I felt not a little diflfideffce 
and fear when I found that my views were entirely different from 
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those of Mandlik and Sirkar, who had great reputation as Sanskrit 
scholars, and whose views found acceptance at the hands even of 
their Lordships of the Privy Council. I was a little emboldened 
when I studied Mr. Ghose’s paragraphs on the subject throwing 
light on the matter, and finally very much by a certain criticism 
on the work of Mandlik made by that distinguished Sanskrit 
scholar and laywer, K. T. Telang, J., whose early death must 
always be greatly deplored by every one interested in the study 
of Sanskrit and of law, and published in the 11th volume of the 
Indian Antiquary, a journal of Oriental Research published at 
Bombay under the editorship of Dr. J. Burgess. It begins at 
page 51 under the head of book notice, after discussing the defects 
that Mr. Telang finds in the translation of the Mayukha, which 
include misinterpretations, which are not a few, he says, “The 
defects I have shown, and they are only a few out of those I have 
observed, will, I think, bear out the assertion that this translation 
falls very far short indeed of just expectations. They seem to 
fall into four classes. We have words inserted in the transla¬ 
tion which are not always in the original, and which are not 
always necessary for understanding it, and which, too, are not 
always denoted as translator’s additions. We have words in the 
original which are not represented at all in the translation. 
We have renderings which involve quite unnecessary deviations 
from the original. And lastly, we have renderings which are 
based on positive misconceptions of the text. ’ ’ 

Mr. Telang next goes on to criticise the views of Mandlik 
as expressed in his Introduction and the Appendices. He says : 
‘ ‘ The propositions on the law of adoption, and marriage, and 
the Sapinda relationship, so laboriously discussed in these ap¬ 
pendices, are now too well established to be upset. The last 
has been settled by a decision of the Privy Council, that about 
the adoption of an only son has been settled by a decision of a 
Full Bench of the High Court of Bombay ; and the principle of 
decision regarding marriage customs has been laid down prob¬ 
ably by too many Judges of the High Court to be now upset 
by any Bench whatever. The point touching the Sapinda re¬ 
lationship, and the adoption of an only son, are both difficult ones. 
I cannot say, however, that Mr. Mandlik’s discussion of the 
grounds on which the position he assails are based is satisfactory.” 
I wish, before closing this quotation, to refer to two very im¬ 
portant points on which Mr. Telang criticises Mandlik. The 
first is aS regards the view of Purva Mimamsa about the gift of 
a son in the Visvajit sacrifice. Mr. Mandlik makes Jaimini say 
that such a gift should be made. Mr. Telang’s conclusion on the 
point is that the view of the Purva Mimamsa is that the father 
has no property in his child, and that Nilkanta thinks so too, and 
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that a man cannot give his sons in a Visvajit sacrifice, .because 
he has no property over them. This error is very material for 
our purpose, as it led him to construe Vasishta’s text as giving 
the parent absolute property over his children, which, as shown 
above, is not the case. 

Lower down he notices two or three mistakes in translating 
the portion about the subject of adoption. These will amply 
show that the statements of Mandlik are not so absolutely correct 
or authoritative as to be above being subjected to critical ex¬ 
amination. 

We do not separately examine the views of English lawyers 
here, as their opinions are quoted in all the cases and depended 
on as authoritative for the positions taken. Hence we will 
at once enter into an examination of the case law bearing on the 
subject. The earliest case that arose in Madras was that of 
Viraperumal Pillai v. Narayana Pillai, which seems to have come 
before Sir Thomas Strange as Recorder of Madras in 1801. -But 
the objection does not seem to have been really valid, as the boy 
was the only son of the younger wife, there being another son 
by the elder wife living at the time of the giving. Sir Thomas 
Strange quotes the text of Vasishtaandtheopiniou of Jagannadha 
thereon, that such an adoption if made would be valid, and says, 
‘ ‘ The opinion of the present Pandits of Bengal is ‘ that a person 
who has only one son should not give him away ; nor should 
he give away an elder son ; the adoption of an only son is indeed 
valid, but both giver and receiver are blameable.’ This appears 
to have been settled in the instance of the Raja of Tanjore. In 
that important case the person adopted was the only son of his 
parents ; and it is a mistake if any one imagines that the devia¬ 
tion from the rule on the occasion was supported upon any 
ground of Mahratta custom or policy. The objection appears 
to have undergone deep consideration, conducted in part through 
the fortunate medium of Sir W. Jones, and certainly in a way to 
evince the anxiety of Government to be rightly advised. It 
appears that the Pandits of Bengal and Benares in general were 
of opinion that ‘ in all countries the affiliation of an only son is 
valid, although the parents who give and the adopter both incur 
sin, by deviating from the ordinances of the Shaster, which 
declare the giving or taking of an only son to be improper.’ 
Ramavana indeed, and the other Pandits who sign with him, 
state that an only son could not be given in adoption to the Raja. 
But it appears that they rather mean that the act could not be 
done consistently with the Shasters, than that the adoption was 
invalid, for they expressly state that ‘ several usages had been 
adopted and followed, that are not found in the Shasters, and 
are to be looked upon as valid.’ ’ ’ This exposition was considered 
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at the time as reconciling their opinion with that of Kasheenath 
and the other Benares Pandits, who stated ‘ ‘ that the adoption 
of an only son is one of those acts which is tolerated by usage, 
although it incurs guilt according to the Shatters.” In the first 
place the above statement of the law was not necessary for the 
decision of the case, and must be taken to be merely an obiter 
dictum. In tl\e second place, the decision proceeds upon the 
view of Jagannath, which certainly is not an authority in Madras, 
and Jagannath’s view of Vasishta’s text is accepted as correct. 
In the next place, the opinion of the then Pandits of Bengal, 
together with the conclusion of the Government, as the Baja of 
Tanjore’s adoption seems to have influenced him. As against 
that opinion of the Bengal Pandits, it will be shown that there 
were subsequent opinions which declared such adoptions invalid, 
and the Raja of Tanjore’s case is not a judicial decision, but only 
a private opinion taken, and as such has not the strength of a 
judicial decision. Moreover, the opinion of the Pandits therein 
given seems to go upon the existence of such a usage, at the same 
time saying that such an adoption is not valid according to the 
texts. It is not known whether there was any long and consistent 
usage proved before the Pandits, but even if it were so, their 
conclusion will not be based upon a view of the law, but upon 
express and clear usage to the contrary. Hence it seems to me 
that the authorities on which Sir Thomas Strange bases his deci¬ 
sions are not authorities which support him. Coming next to a 
case in 1817 between Arunachelam and Iyasamy, where the 
question was whether a person was bound to adopt even the 
only son of an elder brother, the Pandits seem to have stated 
that such a gift or acceptance is not lawful, and that there¬ 
fore a man is not,bound to adopt such a boy. But they stated, 
“ If such an adoption in fact took place, although the giver and 
receiver committed sin, the adoption is valid.” It seems to be 
extremely strange how such a gift can be validly made if it is 
unlawful to give or receive him. Moreover they overlooked 
the distinction that such a rule does not apply to the case of a 
brother’s son. Next we have the case of Perumal Naicker and 
PotteeAmmal, decided in 1851, in which the Pandits in giving an 
opinion upon the adoption of the eldest son of a brother, refer 
to their own opinion given in 1848, declaring the adoption of an 
eldest son invalid, but distinguish the present as the case of a 
brother’s son, and the Court expressly bases the validity of the 
adoption upon this ground. From this we are entitled to infer 
that they thought the adoption would be otherwise invalid. In 
1854 the case of Chocummal and Surathy arose, being the case 
of the adoption of an eldest son, which the Pandits again 
pronounced to be invalid, but the decision was upset on 
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ot her grounds of acquiesence and lapse of time. After the Madras 
High Court was constituted in 1862, the case came on for direct 
decision before Scotland C.J. and Frere J., in which the judgment 
was delivered by the Chief Justice, and concurred in by Frere J. 
The Chief Justice refused to take the opinion of the Pandits and 
held by decided cases to viz., Veeraperummal case, Tanjore case, 
and Arunachalam Pillai’s case, with two Calcutta decisions, 
Nundram v. Kashee Pandy and Sremutty Joymonee Dosee v. 
Sibsoondaree, and depending upon the opinion of Sir Thomas 
Strange that ‘ ‘ with regard to both these prohibitions respecting 
an only and an eldest son, where they most strictly apply, they 
are directory only ; and an adoption of either, however blameable 
in the giver, would, nevertheless, to every legal purpose, be 
good ; according to the maxim Factum Valet held such an 
adoption to be valid. He considered the contrary opinion of 
Mr. Justice Strange and disposes it of by saying that it cannot 
be said that the adoption fails in its essential use. Mr. Branson, 
who appeared for the appellant, seems to have relied only upon 
the passage from Strange’s Manual in which he comes to the con¬ 
clusion that the prohibition is absolute and such an adoption 
void. None of the other texts of Vasishta, Saunaka or Baudha- 
yana ever seem to have been brought to their Lordships’ notice, 
nor apparently the texts of Vijnaneswara, Nanda Pandita and 
others, nor the discussions on gifts in 'Smruti Chandrika. It 
seems to me that the conclusion seems to be based on insufficient 
material, and on decided cases which themselves did not decide 
expressly and on proper authorities about the validity or other¬ 
wise of such an adoption. In fact, the case of Nanda Bam v. 
Kashee Pandee clearly and expressly decides the other way, 
holding such an adoption invalid. Mr. Whitely Stokes, who 
appears to have been the reporter, adds a note to the case which 
says, “ The Hindu Law, as laid down in the case now reported, 
varies remarkably from the Roman rule that the last of his gens 
could not enter a new family, lest the sacra of the gens should 
be lost.” This is a very remarkable point, and I think, if the 
theory propounded be correct, that ancestor worship was known 
to that original Aryan stock of which the Romans and Greeks 
of the West and the Aryan Indians in the East are but divergent 
branches, and that it was commonly practised by them before 
such divergence; the theory of the necessity of a son for the 
purpose of religious offerings is also a very ancient one, and 
it seems but natural to suppose that the sages «would not 
throw only the religious sanction about it, but would also 
try to support it by hemming it around with legal prohibitions. 

The next case is V. Singamma v. Vinjamuri Venkatacliarlu, 
in which the question does not appear to have been an issue, but 
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Bittleston and Ellis JJ. pronounced an obiter dictum that such 
an adoption is valid on the authority of the 1 Mad. H.C.R. case. 
We now come to the case of Narayanaswami v. Kuppaswami, 
11 Mad. 43, where the question was directly in issue. But the 
learned Vakil for the appellants, Mr. (now Sir) V. Bhashyam 
Iyengar, does not appear to have pressed the objection, and their 
Lordships came to the conclusion that, they were concluded by 
authority. The question did not receive any discussion what¬ 
ever, and it is left to infer what weight is to be attached to it. 
The next case from Madras is that which settled the question 
finally on account of the appellate judgment of the Privy Council, 
and the High Court judgment in the case is reported in 18 Mad., 
p. 53, under title Gurulingaswami v. Ramalakshmanappa. The 
question arose directly, and was in fact the principal question 
to be determined in the case. The question seems to have 
been argued at some length, but Muthuswami Iyer J. again 
thought that the question was not res integra, and there¬ 
fore he was concluded by authority, and therefore refused 
to examine the question again. He says, “ There are 
several Smrutis which forbid such an adoption. They 
are cited in the leading case on the subject, China Gaunden 
v. Kumara Gaunden, 1 M.H.C.R. 54.” We have already 
noticed what the various Smrutis were that were quoted in 
the Gounden case. We have seen the counsel for the appellant 
relied only upon the passage from Mr. Justice Strange’s book, 
and the learned Chief Justice expressly says so at the commence¬ 
ment of his judgment. Hence I fail to see what the Smrutis 
were that were consulted and examined. Justice Shepherd, who 
also took part in the case, refused to treat the question as an open 
one. Hence this does not add to the weight of the original deci¬ 
sion. In the course of the argument it seems to have been 
brought to their Lordships’ notice that Turner C.J. and Muttu- 
swami Iyer J., in Ammi Devi v. Vikrama Devu, hinted some doubts 
about the correctness of the decisions, but such doubts were 
not allowed to prevail by the Judges in the 18 Mad. case in op¬ 
position to express decisions to the contrary. Turner C.J. and 
Muttusawmi Iyer J. are reported to have said, * ‘At the hearing we 
were inclined to refer the question to a full Bench.” But they 
feared it would be useless as the question was decided in favour 
of validity, and as a decision of the High Court of Bengal to the 
same effect was approved by the Privy Council. But they 
succinctly* gave their opinion that there is incapacity in the 
father to give, and therefore such a gift may not be valid. The 
conclusion to which the subordinate Judge came is very import¬ 
ant and must be noticed. He was of opinion that the adoption 
of an only son was invalid among the regenerate classes, to one of 
4 . 
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which the parties, being Kshatriyas, belonged. Here it should 
be noticed that all the above reported cases, with two more re¬ 
cent ones, which I shall presently mention, were cases between par¬ 
ties who were Sudras, as a reference to the reports would show 
from the names given therein, and it is only in the 4 M.H.C.R. 
case that the parties were Brahmins, but there the adoption 
does not seem to have been that of an only son, the question only 
being referred to incidentally. The next case is that of the 
Kalahasti Zamindar who adopted an only son, the Zamindar 
being a Sudra, and the most recent case Pardhasaradhi Apparao 
v. Rangayyapparao, where Ranee Papammarao, the last holder, 
adopted an only son, but he being dead the question is dropped. 
It is a singular and remarkable fact that in all these reported 
cases, ranging from 1801 down to the present year, there was not 
a single case of adoption among Brahmins, or even in the three 
regenerate classes, except in the 11 Madras case, Ammi Devu v. 
Vikrama, where the authority to adopt and the adoption was all a 
fiction. Now such a state of things cannot be a mere matter of 
chance, but there is a deep underlying reason for this in the fact 
that in Southern India, at any rate, as pointed oqt by Mr. Mayne, 
custom is much stronger than any written text of law, and people 
follow their own customs in preference to legal precepts of which 
they are entirely ignorant. As the statistics of the Presidency 
show, the Brahmins and the other regenerate classes are only 
about 10% of the total population, while the remainder is a con¬ 
glomeration of aboriginal races and Dravidian settlers, who 
follow customs of their own, peculiar to particular localities and 
unknown in other parts of the Presidency. Adoption, as des¬ 
cribed in the Hindu Smruti, being a secular act completely mixed 
up with religious notions, is not of the same nature in the case of 
these Sudras. They have no religious ceremonies to be performed ; 
the adopted son does not offer either the periodical or the annual 
offerings, they are what Sanskritists call Karmabahyas. In this 
state of things it is but natural that they should follow their own. 
ways in preference to anything contained in our Smrutis. Of 
course if such adoptions were based by our Courts upon express 
usage to the contrary, the decisions would have been perfectly 
sound. But when the acts of these people came to be tested by 
rules of law which were the offspring of religious views, the effect 
was a twisting and turning of the texts to make them applicable 
to existing facts. The conclusion of the Subordinate Judge 
seems to me to correctly and truly represent the wa ty in which 
the law is understood in these parts. From inquiries I have 
made, I am able to assert that not a single case of such 
an adoption had arisen in this Presidency in the case *of 
Brahmins. 
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We have to a large extent referred to the views in the Privy 
Council in discussing the Smruti texts themselves, and it is 
deemed unnecessary to repeat any here, although we shall notice 
any points remaining untouched before the close of this essay. 
In Bengal the current of decisions has almost continuously been 
the other way. In the case of Shumsere Mul v. Dilraj Konwur, 

2 S.D. 189, the question was referred to the Pandits, although it 
was not the chief question in the case, and their reply was that 
in the Dattaka form it is illegal, although it will be valid if it is 
in the Dwyamushyayam form. In Nundram v. Kashee Bandee, 

3 S.D.A. 232, decided in 1823, the same question had arisen and 
the adoption was declared to be illegal, this decision being con¬ 
firmed on review. The opinion of the Pandits, too, was in the 
same direction ; although one of three Judges that formed the 
Bench thought such an adoption may be valid, the other two 
thought otherwise and the decision was according to the majority. 
It should be noted that this is the case upon which Scotland C. J. 
relies as an authority for the validity, while the decision is clearly 
the other way. Next arose the case of Dabee Dial v. Hur 
Hor Sing, 4-S.p.A. 320, in the year 1828, when again the same 
conclusion was come to, in which the Pandits said, “The fact of 
his being an only son was sufficient to invalidate the adoption, 
as such a person was forbidden to be adopted ; and the violation 
of the law was criminal act both on the part of the giver and on 
the part of the taker. ’ ’ But the only contrary decision in Bengal 
seems to have been given in Joymony Dossee v. Sib Soondari, 
Fulton’s Reports, 75, in the year 1873, by the Supreme Court of 
Bengal, which however did not affect the case, as they inferred 
an agreement which brought the case within the Dwyamushyana 
form. The question was finally determined in 1868 in the case of 
Opendra Lai v. Ranee Bromo, 10 Weekly Reporter, 347. Dwara- 
kanath Mitter J. delivered the judgment -of the Bench, holding 
the adoption to be invalid. After quoting the Dattaka Mimamsa 
and the Dattaka Chandrika he says, ‘ ‘ The passages citied above 
are sufficient to show that the adoption is forbidden by Hindu 
Law. It has been said that the prohibition contained in these 
passages amounts to nothing more than a mere religious injunction, 
and cannot invalidate the adoption after it has once taken place. 
We are of opinion that this contention is unsound. It is to be 
remembered that the institution of adoption, as it exists among 
the Hindus, is essentially a religious institution. It originated 
chiefly, tf not wholly, from motives of religion, and an act of 
adoption is to all intents and purposes a religious act, but one 
of such a nature that its religious and temporal aspects are wholly 
Inseparable. One of the essential requisites of a valid adoption 
is that the gift should be made by a competent person ; and 
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the Hindu Law distinctly says that the father of an only son 
has no such absolute dominion over that son as to make him 
the subject of a sale or gift. The perpetuation of the lineage 
is the chief object of adoption under the Hindu Law : and if the 
adoptive father incurs the offence of extinction of lineage by 
adopting a child who is the only son of his father, the object of 
the adoption necessarily fails.” Before passing to the more 
important case, i.e., that in 3 Cal. Series, I have to notice the 
case of Mussamat Tikday v. Hurrelal, which is the case of an 
adoption in the Kritrima form, and which is reported in the 
Weekly Reporter for 1864 at p. 133. In the case of Kritrima 
adoption, the adopted son does not leave the natural family, and 
hence the reason for the rule does not exist. We next come to 
Manick Chunder Dutt v. Bhugobuthy, 3 Cal. 453, where the 
judgment of the Bench (Garth C. «T. and Markby J.), after full 
argument, was delivered by Markby J. The judgment shows 
vast research and study, refers to most of the Bengal, Madras 
Bombay and Punjab decisions, and finds the weight of authority 
in favour of invalidating the adoption. The various views of 
commentators and English text writers were also-referred to, 
with the same result. It is also interesting to note that the 
alternative contention in the case was based on the facts that the 
parties were Sudras, and that therefore the rule does not apply, which 
contention was however overruled. In this case the opinions of 
Colebrooke, the two Macnaghtens, and Sutherland, are quoted, 
which are all against the validity of such an adoption. In the 
first place we find that Sir Thomas Strange in his Hindu Law, 
Vol. I, p. 102, refers to the case of Veera Perumal Pillai above 
referred to as having been based upon comparatively imperfect 
materials, and the decision has been canvassed with much vigour 
by Sir F. Macnaghten in his considerations. The opinion of Mr. 
Colebrooke is quoted by Sir T. Strange to the following effect: 
“ If a brother’s only son be adopted, he need not be taken away 
from the family of his natural father, but may continue to per¬ 
form the office of son to both. A valid adoption of an only 
son cannot otherwise be made, the absolute gift being forbidden.” 
Sir F. Macnaghten’s conclusions are stated as follows, “ The gift 
of an only son in adoption is absolutely prohibited ; an only 
son cannot be given or received in adoption. The gift of an 
only son is considered to be an inexpiable piaele. It is 
indeed said that an only son may be so given ; but it might be 
said in the same sense, that a wicked man may perpetrate any 
wickedness if he be content to forego all hopes of salvation, and 
be condemned to everlasting punishment. By the gift of an 
only son the very deficiency which the power of adoption is in* 
tended to prevent must necessarily be occasioned. Nothing 
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in the Hindu Law is more peremptorily interdicted than the gift 
of an only son in adoption. Even the gift of an eldest son is 
prohibited as sinful. The crime of giving away an eldest son is 
not so serious as that of giving an only son. In the one case, a 
Hindu retains, in the other he casts away the means of salva¬ 
tion. Considering the precepts and injunctions, both positive 
and negative, upon this subject, we must be convinced that he 
who gives his only son in adoption is little less than an apostate 
from the Hindu religion. ’ * Sir W. H. Macnaghten gives in Vol. I 
at p. 67 as his opinion that if the adoption once takes place it 
cannot be annulled, the injunction being rather against gift 
than acceptance. But in Vol. II atp. 178 he says, referring to the 
opinion of a Pandit in the case of the gift of the survivor of two 
sons: “It will be observed the answer is not directly in point. 
The question is, is it legal to adopt a boy under the circumstances, 
and the reply states that it is illegal to give away a son in such 
circumstances, but in fact the prohibitory injunction applies 
as well to the giving as to the receiving, the giver of an only son 
being considered as parting not only with the sole means of 
evading eternal, torment himself, but as placing his ancestors in 
the same predicament, and as infringing, therefore, the interests 
of others whom the law will interpose its authority to protect.” 
This seems to annul his former opinion in favour of validity, as 
suggested by Markby J. Mr. Sutherland’s opinion is next quoted 
as follows, “ An only son cannot become an absolutely adopted 
son, but he may be affiliated as the son of two fathers. In this 
case the reason of the prohibition does not apply.” Hence we 
have seen that almost all the English text writers are unanimous 
in denying the the validity of such an adoption. Even of these 
who have expressed a contrary opinion, Sir T. Strange admits his 
decision in Veera Perumal Pillai’s case is based on imperfect 
materials, and it is said by some that the opinion of his son, 
Mr. Justice Strange, quoted supra, is the later opinion of Sir T. 
Strange. We have seen that Sir W. H. Macnaghten’s opinion, 
too, changed in the same way. Hence all the English text 
writers were for invalidating the adoption. The state of au¬ 
thorities in Bombay is not quite so uniform. The earliest case 
that arose was Huebat Row v. Govinda Rao, 2 Bom. 75, in the year 
1821. It was a case where a man having two sons only gave 
them both in adoption, and the opinion of the Pandits was to 
the effect, that although the sin of extinction of lineage lay 
with the giver, it was not with the receiver, and they there¬ 
fore pronounced the adoption valid. This was followed by 
two cases where the adoption of an only son was pronounced 
trf be valid when performed, although it was very improper. 
The two are Nimbalkar v. Jayavantrav, 4 B.H.C.R. (A.C.J.) 
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193, and Malsabai v. Vithoba, 7 B.H.C. App. 26. These two 
were direct authorities for the position. It should be noticed, 
however, that Steele, who is an authority in point of customary 
law in Western India, pronounces that no such adoption 
could be made, except to the boy’s paternal uncle, or with the 
consent of both, in the Dwyamushyayaria form. And in 
Bhasker Trimbak v. Mahadev Ramaji, reported in 6 Bom. 
H.C.R. (Original Civil) 4, the High Court of Bombay stated that 
it is a general rule of Hindu Law that an only son cannot be the 
subject of adoption, and referred to a Calcutta decision as 
supporting such a rule. InLakshmappa v. Ramava, 12 B.H.C.R. 
364, the question arose whether a widow was entitled to adopt 
an only son, and although the express decision was to the effect 
that the giving of an only son was at the lowest so very sinful 
that the husband’s permission could not be inferred in such a 
case as this, still the learned Chief Justice, after a very elaborate 
examination of the authorities, expressed very strongly against 
the validity of such an adoption. It should, however, be noticed 
that on the interpretation of the text of Mitakshara he went 
wrong, as was pointed above, and this it must be admitted, 
weakened to a very great extent the strength of his view. 
It was however merely an obiter dictum: as regards Factum 
Valet the learned Chief Justice stated, “ Its proper application 
must be limited to cases in which there is neither want of authority 
to give or to accept, nor imperative interdiction of adoption. 
In cases in which the Shastra is merely directory, and not manda¬ 
tory, or only indicates particular persons as more eligible than 
others, the maxim may be usefully and properly applied if the 
moral precept on recommended preference be disregarded.” 
In the case of Raghubai v. Bhagirathi, 2 Bom. 379, the objection 
was taken by the counsel for the appellants, but seems to have 
been given up. West J. is reported to have said, ‘‘A great con¬ 
clave of Sastris at Poona declared that, although it might be 
very wicked in the giver to give an only son, the adoption, if 
otherwise unobjectionable, was not invalid. Somasekliar v. 
Subadrama, 6 Bom. 523, was a case similar to the 12 Bombay 
High Court report case, and the Bench, too, was the same Westropp 
C. J. and Nanabai Haridas J. They of course simply followed the 
previous case. Then came the case of Ksibai v. Tatia, 7 Bom. 
225, a case of the adoption of an eldest son, which was pronounced 
valid, on the ground that none of the objections applicable to the 
adoption of an only son applied to this adoption. 

In 1879 the case appears to have come before a full Bench 
consisting of Westropp C.J. and M. Melvill, F. I. D. Melvill and 
Kemball J. J., on an application under Act XXVII of 1860, in tfie 
case of the Estate of a deceased Lingayet, and it is stated that an 
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order was made thereon to the effect that the Court being of 
opinion that an adoption of an only son by a Lingayet was in¬ 
valid, reversed the decision. The Registrar’s note also says that 
judgment was to be delivered that under Hindu Law a gift in 
adoption of an only son was invalid, and that the doctrine of 
Factum Valet had no application to such a case.” But no judg¬ 
ment appears to have been given. Hence when the question 
again cropped up ip 1889, directly the question was referred 
to a full Bench on account of the conflicting views held about the 
validity of such an adoption. Waman Raghupati v. Krishnaji, 
14 Bom. 249. Mr. Telang, who appeared for the appellants, and 
who was also the counsel in the full Bench case in 1879, informed 
the Court that the question was argued for two days, and the 
full Bench in this case gave a definite conclusion against the val¬ 
idity of such an adoption. Of course this settled the law in Bom¬ 
bay so far as the Courts were concerned, and in this decision the 
opinion of Mr. Mandlik was not allowed to prevail. But in 1894 
another case cropped up, Raiji Jadav v. Bai Mathena, 19 Bom. 
658, where the mother was pregnant at the time of giving an 
only son away in adoption, and the Full Bench case of Bein 
Prasad v. Hardai Bibi was also brought to the Court’s notice, 
but the court refused to disturb settled decisions, and allowed 
the Full Bench judgment to be applied to its logical conclusion, 
and hence they held the adoption to be invalid. 

In Allahabad the question has a very short history. When 
the question first arose it was referred to a Full Bench, and the 
case is reported in 2 All. 164. The majority of the Full Bench, 
consisting of Stuart C.J., Pearson, Spankie,and Oldfield JJ., held 
that such an adoption was only sinful and blameable, and not 
absolutely void, and when once such an adoption had actually 
taken place, the doctrine of Factum Valet applies, and therefore 
the adoption stands. Turner J. dissenting held, on the other 
hand, on the construction of Saunaka, Dattaka Mimamsa and 
Dattaka Chandrika, that such an adoption was ab initio void, and 
that the doctrine of Factum Valet has no application whatever. 
He says, ” The consequence of the contrary ruling would be, 
according to Hindu Law, to inflict a penalty not only on the 
giver and receiver, but on the collaterals of the receiver, whose 
property might descend to a person solely entitled to claim it on 
account of benefits he is presumed to confer, but which he could 
not possibly confer.” He also seems to have relied on Cole- 
brooke’s translation which, however, it must be admitted, is not 
accurate, and which consequently weakens the force of his dis- 
sqjiting note. In the next case Tulse Ram v. Behari Lai, 12 - 
All. 228, Straight and Mahmood JJ. doubted the correctness of 
the above full Bench decision, but'the case turned on another 
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question, and hence this question was not gone into. Beni 
Prasad v. HardaiBibi, 14 All. 67, the case was again referred to a 
Full Bench consisting of Edge C.J., Straight,' Mahmood, and 
Knox. We have, in considering the original texts themselves, 
dwelt at length on the views for the validity of the adoption, 
which are also the same as those expressed by these two learned 
Judges, and we need not do more than repeat that these Judges 
were to a large extent influenced by the opinions of Mandlik 
and Sirkar, which we have already fully discussed. This case 
went on appeal to the Privy Council, and after full and exhaus¬ 
tive arguments on both sides, in which Mr. Mayne had the pecu¬ 
liar opportunity of appearing on opposite sides in the two cases, 
the decision was upheld by the Privy Council, which agreed with 
the Allahabad judgments broadly, except in minor particulars. 
They expressed themselves about Factum Valet in the way 
quoted above, and about the reason rule of Mandlik they declined 
to express an opinion, as they thought they were unable to find 
the real truth of it. Our examination of the texts shows what 
points the Privy Council decided as favouring the validity of the 
adoption. The difference in language in Saunaka’s verse was 
not brought to their Lordships’ notice, and the decision is, in the 
light of the above criticism, unsustainable on the texts quoted. 

Two decisions of the Privy Council are relied on as supporting 
the validity of the adoption, even before the above decision was 
given. They are, Nilmadoobdas v. Bissumbar, 13 M. I. A. 85, 
and Srimati Uma Debi v. Gokulanand, 5 I. A. 40. The learned 
Chief Justice of the Allahabad High Court in 14 All. says that 
these are decisions in his favour, but their Lordships of the 
Privy Council say, ‘ ‘ It has been alluded to in two cases, but in so 
indirect a way that though the authority of the Board is relied 
on by two sides, it is not available for either.” In the first of 
the above their Lordships said, ‘ ‘ If there is on the one hand a 
presumption that Guru Prasad would perform the religious 
duty of adopting a son, there is on the other at least a strong 
presumption that Purmanund would not break the law by giving 
in adoption an eldest or only son, or allowing him to be adopted, 
otherwise than as Dwayamushvayana. ’ ’ I am unable to under¬ 
stand how this is an authority in favour of validity. It rather 
strongly points the other way. In the second case, when the 
contention was put before their Lordships that the doctrine of 
Factum Valet is known only to Bengal and foreign to the other 
schools, their Lordships quoted Madras and Bombay cases 
where the doctrine was applied. They are no doubt cases of the 
, adoption of an only son, but I do not see how it will follow that 
their Lordships accepted that the doctrine of Factum Valfct 
applied to such cases. All that their Lordships did was that in 
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meeting the contention that Factum Valet was unknown in the 
other schools, they pointed out that it was so applied by the 
other schools also, without saying in any way whether the Courts 
were right in thinking that the doctrine was applicable, and 
much less without saying that it applied in those schools to the 
particular question. All that their Lordships pointed out was 
the fact of its having been applied, and they did nothing more. 

It remains to notice the course of decisions in Punjab. I 
was unable to have access to the reports in the Panjab Record, 
but from their being quoted in Allahabad, I have gathered the 
following information. Previous to 1868, opinions seem to have 
been given that such adoptions were invalid, but in the case of 
Ajoodia Prasad v. Mr. Denan (1870), Panjab Record No. 18, 
p. 56, Simson J. agreeing with the previous decision of the Court 
held that such an adoption when made will be valid. Lindsay 
J., however, seems to have thought upon a true construction of the 
texts of Hindu Law, such adoptions were invalid, but a custom 
to the contrary having been established on inquiry by the 
Government, the validity was upheld on that ground. In all 
the subsequent decisions such adoptions were entirely rested 
upon custom without any reference whatever to the texts on the 
subject in Hindu Law. I will simply give the reference to all 
the cases decided by the Chief Court of Punjab. 


Teja Sing v. Socket Sing 
Hur Sing v. Gulaba 
Soudan Dewan v. M. Subhu 
Majjasting v. Ram Sing 
Hoshnak v. Tarmal Sing 
Hoshiney v. Jamval Sing 
Taba v. Shibehurn 
Huhun Sing v. Maugal Sing 
Gandu Mall v. M. Rudhi 


.. P. R. (1872), p. 73 
P. R. (1874), p. 183 
(1878), p. 233 
56 P. R. 43 of 1879 
56 P. R. 57 of 1881 
(1881), p. 135 
(1883), p. 506 

(1886), p. 82 

(1886), p. 119 


From inquiries I have made, I find that the case of the 
adoption of an only son never seems to have arisen in the Chief 
Court of Mysore, or in the High Court of Travancore, and no case 
on the question is to be found in the Mysore Chief Court Reports, 
or in the Travancore High Court Reports. One very remarkable 
point which does not seem to have attracted the attention of the 
judges in the various cases, or of the two recent writers whose 
opinions were much relied on, is the existence of the Dvyamu- 
shayayana form of adoption, a form in which the adopted son 
by express agreement continues to be the son of both the natural 
and the adoptive fathers. To my mind, the very existence of 
sucfi a form of adoption is proof positive that all the sages held 
the adoption of an only son to be absolutely prohibited. The 
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Dvyamushyayana form of adoption would have been quite 
unnecessary if the adoption of an only son were permitted, for 
in that case the man having given away an only son to another 
could have himself adopted another boy ; but it seems to me, 
that all sages and commentators having thought that the adop¬ 
tion of an only son was invalid, they still thought it necessary 
to provide for certain contingencies that may arise, and hence 
they seem to have allowed this form of adoption. The adoption 
of brother’s son is based by Kubera and Nanda Pandita on the 
Dvyamushyayana form being allowed, and in the particular 
case the relation is said to arise by reason of the act itself, without 
an express agreement to the effect. An excellent resume of the 
subject is given at pp. 223-224 of Mayne’s Hindu Law, Sixth 
Edition. 

Some problems that would naturally arise out of the decision 
of the Privy Council have been considered in the 12th Volume 
of the Madras Law Journal. The first question is whether an 
adopted son who is, of course, an only son, can be given away. 
On principle it should be so, for if the natural father of an only 
son has, in spite of the express texts to the contrary, an absolute 
power of disposition over the son, and if by adoption the son is 
transferred to the adoptive father, all the rights of the natural 
father must necessarily pass to the adoptive father, and hence 
the adoptive father should also have powers of disposal over him, 
and his being an only son being no objection to the gift of him, 
according to the Privy Council decision, he is a fit and proper 
subject of adoption ; but the writer of the article comes to a 
different conclusion, as the word (son) must be taken in its pri¬ 
mary and not in its secondary significance. At any rate, the 
result shows how awkward the logically following out the deci¬ 
sion is, and it not a little reflects upon the correctness of the 
decision. Again another question that is discussed is whether 
the father, after giving away his only son in adoption, can again 
adopt another, and the answer given is that he can. It does 
certainly look as if it is perverting the law to allow a man to part 
with his son and then to go about for adopting another, but still 
this is the logical result of allowing a man to give away an only 
son. Although the learned authors Mandlik and Sirkar lay much 
stress upon there being other modes of a man obtaining salva¬ 
tion, or Moksha, still one of the chief and imperative duties of 
every man is the performance of religious ceremonies in the names 
of the ancestors, and any discontinuance of it is looked upon as 
very grievous, and I have no doubt that in this part of the 
country, at any rate, a wilful neglect of this duty is punished by 
Amksha from the spiritual guru of the community. Hence'the 
popular opinion is universally in favour of continuing these rites 
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at stated intervals, and every effort is made to secure a person 
for their performance. Hence eveji if a man gives away his 
only son, he still has to recur to the method of affiliating a son, 
for the purpose of satisfying the manes of his ancestors. But 
it is clear how ludicrous the result of allowing such a thing is. 
This too in my opinion goes to prove the incorrectness of the 
decision. See 12 Madras Law Journal, p. 117 et seq. 


Digitized by 


Goi igle 


Original from 

UNIVERSITY OF MICHIGAN 



Digitized by 


Go 'gle 


Original from 

UNIVERSITY OF MICHIGAN 






Digitized by 


Gck igle 


Original from 

UNIVERSITY OF MICHIGAN 





Digitized by 



Gck igle 


Original from 

UNIVERSITY OF MICHIGAN 





Digitized by 


Google 


Original from 

UNIVERSITY OF MICHIGAN 












UNIVERSITY QF MADRAS. 

ADDRESS 

v. . .. ' /•/_ 

*v >"■ . • ‘ i '3 ,'/;* f E , 

delivered to the graduates 
admitted to degrees at 

• .v* $; •' *\ \ ... : I’ -A • # . , J • y\ %? 

the Convocation held 
on the 30th July 1937, 

BY ' 

/ 

Rao Bahadur’ 

A. LAKSHMANASWAMI MUDALIYAR, 

B.A., M.D., P.C.O.G. 

Acting Principal, Madras Medical College . 



Mr. Chancellor, Ladies and Gentlemen, 

The statutory obligation having devolved on me;-; 
through the courtesy of His Excellency the Chancellor, I 
rise to deliver the address to the graduates of the year, 
exhorting them to conduct themselves suitably unto the 
position to which by the Degrees conferred upon them, 
they have attained. . » . ;; , 

Persons of eminence in different spheres of life have 
discharged this duty in the past, and a glance at the list 
reveals the fact, that among those who had the honour 
of addressing the graduates, were Governors, Adminis¬ 
trators, Clergymen, Educationists, Lawyers, and Judges; 
but within these last eighty years, members of the Medical 
Profession have had this privilege conferred on them on 
four occasions, the most recent of which was just forty 
years ago. This, however, is the first occasion wheg an 
alumnus of this University belonging to the medical 
profession, is called upon to discharge this onerous duty,, 
and my sense of gratitude is all the greater. 

Graduates of the year,—To you, I offer the hearty 
congratulations of the Chancellor and Members of the 
University Authorities, on the academic distinctions which 
you have received this day, and you carry with you the 
best wishes of the University in the great task that awaits 
you in the latter world into which you are now ushered. 
This day is your day, a day of rejoicing, a day of recapitu¬ 
lation, and a day of thanksgiving. I crave your indulgence 
for a few minutes during which period, I propose to dwell 
on some of the problems which the intelligentsia of youth 
will be confronted with. - 


This day marks the eightieth annual Convocation of 
• . this University and during this fairly 

Constitution. long period, the constitution of the 

University has undergone material 
changes. Founded in 1857 by an Act of the Indian 
legislative Council, thie University of Madras had a limited 
1 


purpose to ,nerve, for its only function under the Act was 
to ascertain by means of an examination, tlio persons who 
had acquired proficiency in different branches of learning* 
This object the University continued to fulfil, till it was 
remodelled by the Act of 1904, wherein it was laid down 
that the purpose of the University was:—to make provision 
for the instruction of students, to appoint University 
professors and lecturers, to hold and manage educational 
endowments, to erect, equip and maintain University 
libraries, laboratories and museums, to make regulations 
rotating to residence and conduct of students and to do all 
such other acts as arc necessary for the promotion of study 
and research. 

The Act was in force till 1923, when under the 
changed constitution of the country, the local legislature 
passed the Madras University Act of 1923, and the 
University was re-organised with a view to establishing a 
teaching' and residential University at Madras, to foster 
the development of academic life and corporate unity in' 
colleges and in the University by promoting intcr-eollegiate 
co-operation, and eo-operation between the colleges and the 
University, and also to prepare for the institution of new 
Universities by the concentration and co-ordination of 
resources for higher teaching and research at suitable 
centres outside the limits of the University. Once more, 
the political evolution of the country with the consequent 
changes resulting therefrom, has brought about certain 
alterations in the constitution of the Madras University 
from the 1st April 1937, when Provincial autonomy was 
ushered into this land. 

It is therefore not inappropriate for us to take stock 
of the achievements of the University 
Achievements of during tHe past fifteen years, to 
the University. appreciate better what has been done 
and what remains yet to be done. 
Although Lord Curzon’s Act had been in force for nearly 
two decades, yet little progress was made in giving effect to 


the objects of the University. At the end of that period, 
we find that there were only two departments in our 
University—Indian History and Economics, manned by 
two professors—and a University library of small pro¬ 
portions and lynited resources, while there were no 
laboratories, no museums, no educational endowments to 
manage and no facilities worth mentioning for the 
promotion of study and research. 

Since the passing of the University Act of 1923, many 
changes have taken place: the University is no longer a 
mere examining body, as it has taken upon itself the nobler 
role of teaching and guiding research and encouraging 
scholars to pursue unfettered the mysteries of Nature and 
the problems of the human mind and intellect. Thus, 
instead of two* departments with two professors which 
were in existence in 1923, there are now 19 different 
departments of study manned by 5 professors, 7 readers, 
and 21 lecturers, with over 60 research students busily 
engaged in research in the humanities, in science, and in the 
Dravidian and Indian Classical literature. In addition to the 
facilities available in these departments, the University 
library which is one of the largest of its kind in India, 
and which is located in ideal surroundings and in buildings 
of magnificent proportions, offers to the research student 
unrivalled opportunities for study and original work, 
and it has become the centre of attraction for the more 
devoted and enthusiastic alumni* of the University. Not 
only has it been possible to enlarge the departments of 
Indian History and Economics, but also to create such new 
departments as those of Indian Philosophy, Oriental 1 
Languages, Indian Music, Mathematics, Geography, 
Biochemistry, Botany and Zoology. Thus the University 
has done not a little to meet the just criticism of those 
who condemned it for not encouraging Indian thought and 


culture and higher research in Science. The beneficent 
influence of these activities is significantly revealed by the 
fact * that wliile prior to 1924, there was not a single 
candidate who had obtained a research degree of this 
University, to-day we are proud of the increasing number 
of highly qualified research workers: there are 24 Doctors 
of Scienge, 25 Doctors of Philosophy, 72 Masters of Science, 
4 Masters of Oriental Learning, and one Master of Arts 
(Researcli). 

A recent welcome addition to the departments of the 
University is the creation of a School 
School of Politics, of Politics and Public Administra¬ 
tion—thanks largely to the efforts of 
o.ur steemed colleague, Mr. M. Ratnaswami, who made 
pointed. reference to the need for such a School in his 
convocation address. I fervently hope that that School 
will have a worthy head who will realise that the 
essential object in view is to deal with the academic 
aspect of Politics in its widest sense and to give a good 
training in Public Administration to those who propose 
to qualify for the diploma. 

. In another direction also, developments have taken 

place which must palliate the charge 

Social welfare that the University was not paying 
of Students. . , . _ : , . • 

any attention to the social side of the 

student’s .life. A broad reference to this unfortunate 
omission.was made by the Hon’ble Dr, P. Subbaroyan, our 
present Pro-Chancellor, in his . convocation address, and it.is 
a .matter,of no small, gratification to record the fact that 
since then much leeway has been made. The compulsory 
physical training of students in the Intermediate class, 
the jj organisation of Inter-collegiate . sports and Inter- 
University Athletic competitions, and the opening of a 
University Students’ Union, are some of the directions in 
which the physical and social welfare of. the students is 
being looked after. 


& 


The active encouragement given by the University to 
its Training Corps has resulted in a 
The University better appreciation of its usefulness 

Training Corps. an( j j n a more hearty co-operation in its 

successful working. Here may I express the great pleasure 
we feel in having, for the first time in the history of the 
University Training Corps, a distinguished alumnus of this 
University, Dr. K. C. Cliakko, as its Commandant! The 
University Training) Corps is now at its maximum strength. 
The University has been striving its best to increase the 
strength of the Corps, but without success so far. If the 
University Training Corps is to serve its legitimate purpose 
and play the same honourable role, as do similar training 
Units attached to other Universities, it can only be by 
realising its utility and -enlarging its scope, by extending 
/its activities in other directions, such as aviation, and last 
but not least in importance, by providing suitable 
opportunities in the regular militia to the most outstanding 


and competent of its officers and men. If the University 
Training Corps proves to be merely a blind alley affording 
no facilities for military employ, it cannot be expected to 
satisfy the* legitimate aspiration of those who join it in 
the.hope that they may serve their country. . 

Such success as the University has been able to achieve, 
The Indepen- is due, in no small measure, to the 
dence of the generous support of Government to 

University. the University and the harmonious 

relationship that exists between the two. Under the present 
constitution, the University is virtually an independent 
body. It should be independent of Government, because 
it ought to havC, and must have, if it is to live, a character 
and life of its Own, deeply rooted in the needs and nature 
of the people -among whom it is- planted. That this is 
essential in the interests of academic progress, has been 
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ilCCoptod by all great educationists of experience. Speaking 
at the Convocation of a sister University, as far back as 
1867, the .Governor of Bombay as Chancellor said, “I have 
a clear conviction that ‘the political Government’ of this 
country could hardly commit a greater mistake than by 
attempting to convert the University into a ‘mere office 
or department of the State.’ ” “I have ever felt most 
strongly,” he continued, “the importance of those truths 
so well expressed in the address that any loss of dignity 
or independence in the University involves also a loss of 
the highest kind of efficiency.” Wiser counsel was never 
given.- And here let me state that since the passing of 
the Act of 1923, there has not been a single occasion when 
the autonomy and independence of the University have been 
challenged, and I feel sure that under the wise guidance 
of Xfis Excellency the Chancellor, and with our present 
Pro-Chancellor who is no stranger to us, the prestige, 
usefulness and independence of the University will grow 
more and more. 

A University must have also another kind of 
independence which is at least as essential as the former. 
Universities may have to set themselves up and recognise 
their function as asylums and rallying points of- 
independent thought, the home of the right thinking few 
against the ignorant many. They preserve the memory* 
of hard fought fights for truth. In a world where 
tolerance and forbearance are becoming rare virtues, and 
)vkere freedom of thought is seriously assailed from many 
points of view, the Universities must undoubtedly be the 
haven of refuge for all devotees of Truth, who prize it 
above the ephemeral attraction of temporal gain. 

Time and again criticisms have been levelled against 
The educated Indian Universities that they have 

unemployed. failed in their purpose; such criticisms 

have grown in volume of late, in view 
of the phenomenal increase in the number of the educated 
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unemployed. When keen disappointment is felt, when the 
misery of forlorn hope is too fresh in the mind, and when 
the spectacle of an army of unemployed is so prominently 
in view, it is no wonder that scathing criticisms are 
indulged in. The pain one may experience at having to 
peruse such criticisms would be very much assuaged, if 
simultaneously constructive criticisms were offered as 
to the directions in which changes are needed and the 
extent to which Universities should be remodelled. If 
some of these extreme criticisms are to be believed in, the 
University is a great evil to society and has done more 
harm than good by producing an army of graduates that 
can serve no better purpose than swell the ranks of 
unemployed men! I refuse to believe that a University 
y/hich has produced some of the greatest statesmen, 
administrators, politicians, lawyers and men of science, a « 
University which lias disturbed the placid pathetic' con¬ 
tentment of the educated classes, a University which has 
given new ideals, new aspirations,' new visions to the nation 
and has been a potent factor in the renaissance movement 
of Modem India—I refuse to believe that such a University 
deserves to be condemned in that summary fashion or held 
up to scorn and ridicule. 

That does not mean, nor should it be construed as 
implying, that no change is needed. New circumstances 
may demand a new outlook and suggest the need for new 
developments. No human institution can afford to live 
isolated, and if a University divorces itself from the active 
life around it, it is pretty certain that it will very shortly 
become hide bound, narrow and pedantic, and will 
ultimately perish or sink into insignificance through a kind 
of inanition. This is the law of Nature, and Universities,’ 
like human beings, cannot afford to neglect or treat with 
indifference the obvious'lessons of Nature. 




Pew will deny that the time lias come when a thorough 
Recruitment to re-orientation of policy in regard to 
Public. Services. higher education is essential, if a 
condition of stalemate is to be avoided. Some of the 
most prominent of educationists and public men have been 
earnestly striving to find aj possible solution. The two 
fundamehtal problems, of unemployment and educational 
reconstruction, are intimately mixed up with each other, 
and efforts to solve the one cannot possibly be successful, 
unless' a solution for the other is also forthcoming. The 
problem of unemployment of the educated classes is so 
acute that the State or Society can no longer afford to 
ignore its gravity and its potential possibilities of evi'L 
The great attraction in this country has been for long, 
service under the State. Unfortunately the method of 
recruitment and the age limit imposed for entry to Public 
Services, have forced persons to enter the portals of a 
University, who, otherwise, either because of financial 
considerations or natural tendencies, would have thought 
of some vocations. With the age limits prescribed between 
21 and 25 for entry into State service, parents had no 
choice but to continue the studies of their boys to the 
University standard, whatever the inclinations, intellectual 
attainments or ambitions of such boys may have been. 
And surprising as it may seem, it is a fact that recruitmeait 
to various departments of Public Service has been 
made, not because candidates were fully qualified to 
discharge the duties of the respective posts to which they 
were appointed, but because of their comparative innocence 
of the requirements thereof. It is only after recruitment, 
they are required to get through the departmental tests as 
best as they can, in uncongenial surroundings and with¬ 
out proper guidance, which they attempt to do during 
the greater part of their official life, 
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It therefore follows that, for solving the problem of 
unemployment as well as for re- 
Age limit. organising the system of education, one 

of the first problems to be tackled is the 
method of recruiting to Public Services. Fortunately, the 
systems obtaining in other countries are before us and they 
should give us invaluable aid in this direction. In Great 
Britain, for instance, the age limits for the clerical class are 
between 16 and 17, and for the executive class 18 and 19, 
while for the administrative class composed of “those 
concerned with the formation of policy, with the co-ordina¬ 
tion and improvement of Government machinery and with 
the general administration and control of departments of 
Public Service, ’ y the age limits are 21 to 24, and a limited 
number is selected mainly from University graduates. The 
emphasis laid on the method of recruitments to Public 
Services is due to two- fundamental reasons. In the first 
place, it is. a well-known fact that in this country—as 
perhaps in others as well—the example of the State is 
followed by other public bodies and .business concerns. 
Secondly, once it is realised at a comparatively early age 
that there is no possibility of entering State service owing 
to the age limit, the bulk of the candidates, unable to 
take to University education, either because of limited 
aptitude or limited financial resources, will necessarily turn 
its attention to other avenues and concentrate on some 
technical training or technological studies. Incidentally, 
the efficiency of Public Service will improve if these young 
men, caught at an impressionable period of their life, 
are given the proper training, before they are actually 
posted to the different departments concerned. , 

This brings us on to the question of educational 
Educational reconstruction. A proper scheme of 

reconstruction. education'implies three definite stages: 

(1) a’ literacy qualification, which should be 
universal and compulsory, training) every 
citizen in the three B’s, 
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(2) a secondary education which furnishes a candi¬ 

date an equipment, complete in itself, so that 
at the end of the course one may be fit 

(a) to enter public service in certain 

departments, or 

(b) to enter on a professional course of 

> study, or 

* 

(c) to enter on the University course of 

study in arts and sciences, or 

• r * • v• - 

(d) to supplement the education so 

acquired by technical or techno¬ 
logical studies. 

(3) University education in arts, sciences, and 

professional and higher technological* studies. 
From tliis point of view, the need for revising the courses 
of secondary education and for providing alternate courses 
of instruction at this stage so as to divert a certain number 
of candidates to vocational schools, will be obvious. 


A criticism that has been levelled against the 
University, and with some justification, 

Studies 1051 ^ 1 * S ^ iat ^ ^ aS n0t k ept P ace with the 
times and provided for technological 
studies. ' The day has long past, when the somewhat primitive 
notion that a University should concentrate only on the 
humanities and pure sciences, was held up as the ideal. It 
should never be said that technological instruction when 
properly pursued on a scientific basis, is in any way 
opposed to the cultivation of the mind or to the 
objects of a University. A' great deal of the future 
development of the country depends on technical education; 
and ;neither the State nor the general public can affprd to 
ignore the urgent need for launching on a sound scheme 
of technical and technological studies. The exact 
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machinery tliat should be devised for this purpose, whether 
technical schools or technological institutes should be 
opened, and at what stage, and to what extent Universities 
should share the responsibility for the higher technical 
education, are problems that require serious consideration. 
But the mere encouragement of Technological studies will 
not solve the problem of unemployment, unless the State 
and the public take active steps to provide avenues for 
litilisingi the talent thus available by a well laid out policy 
of Industrial reorganisation and encouragement of indige¬ 
nous enterprise. 


One thing, however, may be emphasised. In the craze 
for a change, in the anxiety for 

J/uro sciences encouraging technological studies, let 

> \ no steps be taken which would even 

remotely undermine the possibilities of the study of pure 
sciences for their own sake. It is in the pursuit of pure 

n. nmootnot A oc ViavA Vir»pn mnrlA wVur»li 


have revolutionised the work of applied scientists and 
technologists. However much one may appreciate.the need 
for research in applied science and technology, one cannot 
but deplore the present tendency to over-emphasise this 
aspect and to look with disfavour at any expenditure 
on Research in pure science. When 'Michael Faraday 
demonstrated his first experiment how a current of 
electricity was produced in a wire, before a distinguished 
audience at the Royal Institute in London, a lady, probably 
voicing the feelings of most of the audience, asked the 
Professor of what use it was, to which the prophetic 
reply was given, “Madam, will you tell me the use of a 
new-born child V ’ When the scholar and statesman, the 
Grand Old Man Gladstone himself remarked likewise, 
Faraday replied, “There is every probability that you 
will soon be able to tax it! ” To-day civilised nation^ 
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Would find many of their activities at a standstill, if 
Electricity were cut off from them; and Faraday’s dis¬ 
covery in the realm of pure science has been one of the 
most outstanding’ contributions to the development of 
Technology in various fields. Scientific discoveries of 
direct and immediate application to human affairs rarely 
spring forth, full-grown and clothed, like the Goddess 
Minerva from the head of Jupiter. Their beginnings axe 
usually inconspicuous, and their development slow. As 
the acorn gives birth to the giant oak, so what seems to be 
a trivial experiment or observation, is often the seed of a 
great industry. ♦ . 

Let me next refer to a subject which has been keenly 
Medium of discussed but with little practical result. 

Instruction. Tlie use of the mother tongue as the 

medium of instruction in schools and 
colleges has been advocated for over half a century, and in 
a convocation address delivered as far back as 1868, the 
Hon’ble Mr. A. J. Arbuthnot made a special appeal to the 
graduates to create a literature in Indian languages and 
use it as the medium for the diffusion of sound learning. 
Mere sentiment will not help us, and it is no use vainly 
criticising and indulging in denunciation. Practical - 
steps should be taken to achieve the end. A number 
of schools in each district should be chosen for 
this purpose, and special grants should be made by the 
State to compensate them for any loss* .Simultaneously, 
the proper training of teachers in Teachers’ Colleges should 
be taken on hand and they should be encouraged to take up 
an Indian language as a compulsory subject of study to be 
used as the medium. To those who pass out of these 
schools, every effort should be made • to set apart one or 
two colleges where further instruction may be given through 
the language chosen . And lastly, the curriculum : itself 
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should be revised so that, while instruction in Indian 
languages is being, given, the study of English on efficient 
lines is simultaneously emphasised to make them proficient 
in the particular subjects of their study. There is only 
one further observation to be made on the subject: the 
growth of a literature in the Indian language concerned, 
cannot be by a process of translation but by the encourage¬ 
ment of original work by thoroughly competent authors 
in tho humanities and sciences. 

And this leads one to the . subject of the maintenance 
of standards in Higher Education. It 
Maintain is not possible of’ refutation that 

standards. university education would be a farce, 

if at every stage proper standards 
/were not maintained. And so far as the Madras 
University is concerned, it is generally conceded that 
the need for maintenance of standards has been well 
recognised. The late Sir Y. M. Coutts Trotter on the eve of 
his retirement, in a letter addressed to the Vice-Chancellor 
in 1929 referring to this subject, said, “I was told by the 
members of the Sadler Commission that the quality of a 
degree in the Madras University was no less than, fifty 
per cent, higher than that in other Universities. That is a 
thing to be proud of and I trust that the Madras University 
will keep up its high standard of efficiency. ’ ’ Let us hope 
that the University will always maintain its high reputation 
undeterred by adverse influences. But the maintenance of 
proper standard implies the maintenance of standards for 
teachers and taught alike. I speak with a due sense 
of responsibility when I say that the University has to be 
particularly jealous in maintaining the standards of 
teachers and in protecting the just rights of the profession. 
It is unfortunate that the profession has not been able to 
organise itself sufficiently to withstand. adverse influences. 
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If teachers in colleges are ill-paid, if there be no security 
of tenure, if their continuance in service depends on the 
whims and fancies of managements, is it possible that they 
will be in a position to perform their daily task properly, 
and inspire the students in the right direction? One need 
not dwell at greater length on this subject, but it deserves 
careful* consideration. 


Graduates of the year, you have by your achievements 
demonstrated your capacity for work, 
Knowledge y 0 ur readiness to acquire knowledge 

and your willingness to subordinate 
your pleasure and your inclination to the noble cause of 
learning. These are commendable qualities indeed,* which 
augur well for your future. But remember that at present 
the hall-mark of your degree represents the extent of 
your knowledge and nothing more. Knowledge by itself 
will not lead you far, and it is wisdom that is needed to 
make a success of life. It is said-that knowledge is proud 
that it knows so much, while wisdom is humble that it 


knows no more. Learn to be wise, and remember that 
the greatest lesson which your University can teach you is 
to humbly pursue truth for its own sake. 

There is a famous and familiar saying, of Lessing that 
if the Almighty offered him the choice between the know¬ 
ledge, of all truth, and the impulse to seek truth, he would, 
reverently select the second as a greater boon than the 
first. And this is the attitude which it should be the end 
and aim, of education to make easy and natural. To be 
open-minded, to struggle against pre-conceptions and hold 
them in due subjection, to keep the avenue of the 
intelligence free and unblocked, to take pains that the scales 
of the judgment shall be always even and fair, to welcome 
new truths when they have proved their title, despite the 
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havoc they may make of old and cherished beliefs-^—these 
may sound like commonplace qualities well within every- 
: mail’s reach, but experience shows that in practice they 
are the rarest of all! 

Let me exhort you as men of culture, to keep always 
before you the ideal of enlarging your field of knowledge 
and breadth of outlook. There is much to be said for the 
old University ideal of the “All round’’ man—not the 
superficial smatterer, who knows something about every¬ 
thing and much about nothing—but one who has not 
sacrificed to the pursuit of a single dominating 
interest, his breadth of outlook, the impulse of his intellec- 
. tual curiosity, his eagerness to know and to assimilate the 
best that has been and is being thought and said, about 
things which contribute to enrich the life of man. 

I deplore the tendency in some of the alumni of the 
University, to so engross themselves in their particular 
vocation, that they have neither the time nor the inclina¬ 
tion to pursue their literary studies, or to cultivate their 
faculties of close reasoning and constant inquiry. Nothing 
is calculated to petrify the development of the intellect 
and make it submissively accept the pre-conceived opinions 
of others, as this policy of intellectual inertia. One of the 
greatest legacies of a University training is that the best 
thoughts of the men of letters of all nations of the world 
are available for the keen student of human nature, and it 
is these elevating ideas and ideals that will, ere long, help 
one to take his proper .place in the body politic and add 
his quota to the welfare of the general public. 

And now let me address myself to the graduates in the 
several Faculties. , ! 
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“Gentlemen of the long robe”, it is not a more accident 
_ , that has determined your order of 

in Law. seniority among the Faculties of this 

University. You belong to a noble 
profession of great antiquity and are the inheritors of 
traditions of ages, not of one country but of all. 
The "traditions of the bar in this country are 
as honourable as those of any other country, and 
a veritable galaxy of legal luminaries of outstanding 
merit and moral greatness have made it easy for you to 
follow their noble example. Remember, there are pitfalls, 
there are temptations in your profession, as in every other 
profession. Remember that your profession is in the 
unique position of supplying both the component parts of 
the. judiciary—the bench and the bar—and that the 
strength and the success of the one depend on 
the other. A weak and vacillating bar, a bar that 
does not stand out for that sturdy independence and 
that unflinching devotion to justice, is a great 

handicap to the development of a strong and independent 
bench commanding the confidence of the profession 
and of the public . Remember that the bench is rightly 
protected from the criticisms of the public and the 
press, because there can be and is no better corrective 
for the vagaries of the bench than a bar of outstanding 
character and probity. In like manner, it should be the 
duty of the bench to see to it that, while every considera¬ 
tion is . shown to the bar, no lopsided tendency to step the 
bounds of legitimate conduct and due respect to the bench 
is allowed, and that the bench and bar alike, in harmonious 
co-operation, seek for that divine justice which it is their 
duty and privilege to administer. Remember that what¬ 
ever be the interest you evince in your clients’ welfare, 
your outstanding duty is not merely to win a case or 
benefit your client, but essentially to help in the adminis¬ 
tration of justice, , . v : ;j . 
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Graduates in 'Medicine, to you I offer a particularly 
■ ' , warm welcome to the profession, which 

CJmdimtoK in , 

Medicine despite the cheap criticisms of a few,- is 

still one of the noblest of profession:!. 
I congratulate you on your success which, I know, is wellr 
merited. You have just left the portals of a famous 
institution, despite, perhaps the desire- of some of your 
professors to enjoy your company a little longer. Let me 
at the outset warn you that if your ambition is for.worldly 
goods, for the amassing of * fortune and for a round of 
unending social pleasures and attractions, it were well even 
now that you think of other vocations. Your profession 
is a jealous mistress and does not tolerate any divided 
allegiance. An esteemed friend of mine, who is well- 
knpwn in Southern India as a repository of knowledge of 
qi/aint customs* and manners,—Rao Bahadur Krishna Rao 
Bhonsle—informs me that in some ancient continental 
universities, it was at one time the practice to present the 
medical graduate, at the convocation, with a ring, a barret; 
and an open and a shut book. The ring was to remind him 
that henceforth he was wedded to his jirofession and should, 
for better or for worse, continue the alliance once 
established. The barret or cap indicated his consecration 
as a priest of science. The open book symbolised the 
knowledge he had already acquired, and the closed volume 
was the significant emblem of that wider and up-to-date 
knowledge which, thenceforward, should be the business 
and labour of his life to'constantly acquire. 

My young friends; in no profession ~ dobs the public 
expect a greater spirit of self-sacrifice and devotion to duty 
than in ours; in none perhaps is there a warmer sense of 
gratitude exhibited at the time of deliverance from ills 
which human flesh is heir to. What though, in some cases, 
that feeling of gratitude, is not much in evidence at a later 
3 
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stage when recovery is assured! The pleasure one derives 
at having done something to relieve suffering, compensates 
us for occasional disappointments in other directions. 

To you my advice is, Be Prepared. Keep yourselves 
abreast of the times by constant study and observatino, and 
I can assure you that at some stage or other of your career, 
opportunity will knock at your door, and if it finds you 
then unprepared for the task, it will leave you in the cold 
and may not come to you again. 

To you of the Faculty of Engineering, opportunities 

are offering themselves once again which 
Graduates in w m open a wide field for showing 

your talents and originality. There are 
few countries with greater possibilities of development than 
India and yet comparatively little progress has so far been 
made. Harnessing the forces of Nature for the material 
good of mankind will be your chief concern, and you will still 
be the pioneers in many branches of Engineering. Floods 
and famine have been the twin dangers that have come 
like a bolt from the blue on the poor unsophisticated rustic 
population, and it must be your duty to bestow concentrated 
thought and attention on methods by which Nature’s forces 
can be controlled and diverted to useful channels to the- 
great benefit of the country. India is a country which 
can be proud of its ancient architecture and its engineering 
skill and the wonders of the Kutab Minar, the Pillars of 
Asoka, the Madura Temple and the Taj Mahal, prove 
conclusively that the great marvels of engineering skill 
are by no means new to this country. 


To you who betake themselves to the profession of 

Graduates in Teaching, let me exhort you to remem- 

'J'caching. ber flie great ideals of the Guru- in our 

country. To you will be entrusted 
the youth of this countiy and on you will depend in a 


very special sense the future of the country. Your profes¬ 
sion demands of you many virtues, exemplary conduct 
in life, a. natural humility borne out of sound learning, a 
HWCOt temper and an optimistic outlook. You are charged 
not merely with developing the mind but with the higher 
mission of moulding the character of those entrusted, to 
your care. Despite the many handicaps and difficulties 
which you will have to face, pray do not lose sight of the 
fundamentals. 


Graduates in Agriculture, you stand on the threshold 
of a new and bright future. The countiy 
(JrAd.mtcs in . resounding with the call,—‘Back 
to the Land.’ In the field of rural 
Reconstruction, in the need for improvements in Agricul¬ 
ture, and in the desire to bring new lands under the plough, 
you will find opportunities of an unrivalled nature to 
utilise your knowledge and talents. It is a matter of no 
small degree of satisfaction that this University is the first 
in India to introduce a degree in Veterinary Science, 
a subject of such close alliance to the department 
of Agriculture. I hope that you will not treat with 
indifference the ancient lore available on this subject in 
India, but will, with your knowledge of modem science, 
adapt and assimilate it to the greater advantage of "the 
country. 


To some of you, Graduates, the lure of the Press may 
be irresistible, and many of you will 
Journalism. doubtless enlist in the ranks of Journa¬ 
lism. It is but right that the cream of 
the intellectual aristocracy of the nation should be eager 
to guide the people through the powerful influence of . the 
pen. The Press is no longer the fourth estate of the realm: 
in a very real sense, it has come to occupy the premier. 



•position and play , the leading role in the life of the com¬ 
munity and of the nation. Grave are your responsibilities 
in such a position and earnestly do I beg of you to realise 
them. Question it who will, the Press is a great power 
for good—it is also unfortunately a great power for evil. 
It can expose and insist upon the remedy of wrong— 
it can also do wrong. The thoughts and expressions that 
you have once committed to writing are there, and no 
power of yours can alter the impression thus created or 
the prejudices roused thereby. Yes, friends— 

The Moving Finger writes; and having writ, 

Moves on: nor all thy Piety nor Wit 
Shall lure it back to cancel half a line, 

Nor all thy Tears wash out a word of it. 

(Omar Khayyam ). 

A freedom-loving Press that is honest, incorruptible 
and subject to no influences of power, wealth or the more 
subtle and less evident forms of social pressure, is a great 
national asset; And who can better help in the creation 
of such a press than you, Graduates, who combine in you 
the idealism and independence of youth, the intellectual 
vigour and discipline of a University training, and the 
love of justice and fairplay of a cultured mind? Is it 
not . sad to contemplate that, to-day, if humanity is 
divided into warring camps of aggressive nationalism, if 
mankind is slowly developing the herd instincts of the 
denizens'of;the.,forest .prowling about for the next prey 
.ov preparing for the next contest, the blame is not a little 
-due to the jingoistic tendencies of a morbidly excited 
press? i . . '• ; .■;.* «. I j- 

In another direction, perhaps, you have to resist the 
temptation of falling into methods of writing, which may 
be eagerly looked for by a dissipated frame of mind. The 
Press that stands for sensations, that will splash, the most 


trivial of incidents because of its obvious appeal to the 
vulgar, rind that will itself cater to a lower taste of 
mankind with drab pictures and still worse matter—such 
a press should' have no place in a cultured society. 
Fortunately, the traditions of the press in our country 
have been always high, and I beg of you to maintain those 
traditions and to improve on them. 


Fellow Alumni, whatever branch of learning you 
have specialised in, whatever profession 
Duly as or wrem you may have chosen, a 

University education, if it has equipped 
you aright, should have given you the training to 
play your part worthily in that larger life which it 
will/bo yours to share, and to discharge those obligations 
which, you will be called on to fulfil as citizens. You 
Htund on the threshold of a new era. The dark clouds 
overhanging have slowly disappeared, and you see 
boforo you the first glimpses of a. new era, an era of 
hope and expectation, an era of good-will and cheerful 
co-operation in the interests of the nation and for the 
uplift of the country. The historical glory of a great 
civilisation glows behind you; the rising splendour of an 
enlarged nationality and of a new intellectual world is 
before you. You may well be stirred with noble emotions 
at the sight of where you are and what you have to do. 

Citizens of the future—To you, your Alma Mater looks 
forward, not only to carry the torch of knowledge, bu^ 
to share in the glory of service to your countrymen and 
tp the land of your birth* Nowhere is such service in 
greater need, for, .the harvest is great, though the 
labourers are few. Nowhere are the opportunities more 
abundant to give freely those gifts which you have 
received within the portals of your University. 
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If the interests of your country are paramount and 

Be true ^ ^ le uplift of your fellow-citizens 

patriots. and their welfare is the dominant 

,, thou eht within you, you cannot but 

throw yourself heart and soul in any field of public 
ervice which it may be your privilege to partake in. 
o you really feel that every citizen.in this land is a 

imtd , D ° T0U l0<>k upm him as <“» 

entitled to the same consideration as yourself? Do 
you recognise that equal opportunities should be 
available to every one to be the architect of his own 
future? If you do, if you.have overcome the artificial 
barriers o± race or religion, of position, wealth or 
birth, if the accidents of life have no significance 
o you, and if your interest for human welfare is 
broadbased on the dictum that everyone of your fellow 
countrymen has God-given gifts, opportunities and 
privileges and has no reason to be ashamed of the 
trivialities of birth and of social position, then only have 
you realised the true lessons of your University training. 
If that spirit pervades through the length and breadth 
of this country, if every graduate of a University realisey 
the truth of the oft-quoted couplet of that Scottish Bard 
and patriot: 


The rank is but the guinea stamp, 

The man’s the gowd for a’ that,” (Burns) 

we' IP, 0 *,** land " 38SUred ’ ahd ^re shall 
e o hang our head down, ai when faction 

disharmony mutual suspicion and antagonism have 

the upper hand. True patriotism consists in ignoring 
inferences and emphasising points of agreement, in 
lseardmg age-long customs and traditions, .which, 
whatever their worth at one time, have no place in a 
world permeated with the spirit of Equality and 
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Frft'tornity, in appreciating more fully that in the 
struggle between the ‘ Haves ' and v Have nots ”, the 
time is come when the “Have nots” must be shown a 
gonoroiiN gesture. Friends, believe me, what are wanted 
most in our country are “Unity in essentials, Diversity in 
non-essentials, and Charity in all”, and were that spirit 
to pervade your daily life and conduct, you would have 
carved for yourself a glorious place in the history of 
your country. 

Yet another duty devolves on you as products of 
University life and culture. Let me remind you of a 
solemn promise you have just now made. You have 
promised that you would, as far as in you lies, uphold and 
advance social order and the well-being of your fellowmen. 
fibl me emphasise the fafct then that the well-being of 
your IVlImvmcn implies the happiness and prosperity of 
all men, irrespective of their nationality, race or country. 
In a world tom asunder with conflicting ideas, where it 
almost appears as if might is* right, and where 
unfortunately new dogmas uro being preached and new 
methods are boing advocated as short-cuts to prosperity 
and material gain, there is the greatest danger that one 
may forget the fact that one's duty is to humanity at 
largo as much as to one's own countrymen. 

The problem of today, in a world surcharged with 
emotion, where dictatorship is un- 
ii|!pcal. IC,lt doubtedly making a sharp bid to conquer 

new realms of thought and expand its 
influence by the creation of more dictatorships—the 
easy and facile idea that it cultivates that there 
are short-cuts to rapid progress—is to cultivate the 
critical faculty, to review all possibilities and to safeguard 
that freedom of thought that has been the priceless 
possession of all ages. To young men of vision fresh from 







the portals of a University, the world looks with anxiety 
for the dawn of a new era, when peace and good-will 
among nations will not be a dim panorama of a distant 
past. To you and to such like you, humanity, haunted 
with the memories of an unforgettable past of ruthless 
slaughter and unspeakable suffering, looks forward with 
hope that you will rise above all selfish appeal, above 
the tyranny of dictators, and above all narrow passion 
and sentiment. May not the great gifts of your University 
life and training, encourage you to follow a policy of 
intense love for your country with that greater ideal of 
love of humanity? May not the angel of peace record in 
that book of fate your names in the roll of honour as 
men that love their fellow-men? 

Then may we lift up a corner of the curtain that 
hides the great shall-be and look without fear on what 
lies beyond. Then may the eye see that which shall 
gladden the heart. Then may it be possible for the keen 
intellect and sublime thought of the greatest Eastern race 
to weld its fortunes with one of the most democratic races 
of the West and rise to the'height of its glory. Then 
shall we see an Indian 1 Empire, proof against traitor 
within and foe without, an Indian' Empire ready and 
willing to take- her stand shoulder to shoulder with her 
sisters of the great Anglo-Saxon federation, rockfirm 
against all evil-doers, foursquare against the. sinister 
influences of the world with the single determination of 
preserving peace and ensuring the mental and moral 
happiness of the world at large. May the Giver of all 
good shower on you his choicest gifts and iitspire you to: 
great ideals and great achievements for the glory of your 
motherland and the good of humanity! 







